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I want to acknowledge and thank Professors Julie van Camp
(Philosophy, Cal State-Long Beach), Lester Hunt (Philosophy,
Wisconsin), and William Edmundson (Law, Georgia State)
for contributing some of the abstracts that appear in this issue.
We should also take note of the efforts that they and other
members of the Committee on Philosophy and Law (Claire
Finkelstein (Law, U. Penn.), Joan McGregor (Philosophy,
Arizona State), and committee chair David Luban (Law,
Georgetown)) have made in developing symposia presented
in conjunction with regional APA meetings.

The Current Issue of the Newsletter
This issue of the Newsletter is on “The Rule of Law.” The rule
of law is a central ideal in our thinking about government.  It
proposes, at a minimum, that people should be governed by
means of general rules promulgated in advance, so that they
may know what is expected of them and conform their
behavior appropriately.  The point of the ideal is to eliminate
official despotism and even to minimize the need for
discretion on the part of government officials.  Ambiguity and
arbitrariness are the evils to be avoided.  The rule of law is
said to require that the state and its officials be subject to law
and that the law and its application be public, general, and
regular.  The rule of law, it is sometimes said, is the law of
rules.

The papers in this issue take up two different rule-of-law
issues, and within each, though not by design, they roughly
present point-counterpoint positions.  The first two deal with
the sorts and levels of constraints that ought to operate on
decision-makers, typically judges: how narrow should legal
rules be, and, contrariwise, how much discretion ought there
to be?  In his “A Law of Rules: A Critique and Reconstruction
of Justice Scalia’s View of the Rule of Law” Lawrence Solum
confronts Justice Scalia’a well-known and influential
arguments for the desirability of establishing narrow rules as
opposed to deciding cases by weighing circumstances on a
case-by-case basis.  He argues that this is too simplistic, for in
many contexts general standards can be more limiting than
narrowly drawn rules.  His critique of Justice Scalia, though,
is sympathetic, maintaining that his views need to be
supplemented by considerations of context and character.

In her article “The Rule of Law and Discretion in Billy
Budd ” Joan McGregor maintains that the rule of law is
consistent with equity, the exercise of discretion by judges to
achieve justice in particular circumstances.  This is particularly
so, she maintains, in sentencing those found guilty of crimes.
Discretion has often been thought to be problematic because
it risks putting into judges’ hands the arbitrary power to which
the rule of law is supposed to be the solution.  The issue,
then, is how to distinguish legitimate exercises of discretion
from arbitrary exercises of power.  McGregor argues that there
are suitable moral standards that both in principle and in fact
limit judicial power.  She makes her case within the
framework of Herman Melville’s novella Billy Budd.

The next two articles deal with the rule of law in the
context of political theory; in particular, they focus on the ways
in which law can, or cannot, be understood as a device for
coordinating people’s behavior.  In “Legal Theory and the Rule
of Law” Noel Reynolds maintains that the rule of law can be
understood as a set of conditions that rational actors would
impose on any authority they would create to act in their stead
in creating and administering legally binding rules.  The
authority and obligation associated with law derive from this
fundamental convention, and the principles of the rule of law
are the conditions of that agreement, which become thereby
governing principles to which legislatures, judges, and
enforcement agencies can be held in their official actions.
These generally recognized standards are inherent in this
conventionalist concept of law in the sense that natural
lawyers have wanted, but they arise from a social fact, not a
background moral or political theory, thus bridging the
persistent chasm that divides positivist and natural law
theorists.

In “The Legal Coordination Game,” on the other hand,
Gerald Gaus is critical of the idea that the rule of law can be
understood as the solution to a coordination problem.  There
is a need, despite our disagreements, for common courses
of action on various matters, because some agreement, even
if it is not the one a given person would prefer, is better than
no agreement at all.  The question Gaus examines is whether
the tools of game theory provide a good model of the way in
which law coordinates people’s behavior; he answers that it
does not.  In particular, he argues, game theory does not
model our own legal system with its constitutional limitations
on law-making powers, nor does it make a good case for
removing these legislative disabilities.
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Future Issues of the Newsletter
Topics and editors for the next three issues of the Newsletter
are:

Fall, 2002
FEMINIST JURISPRUDENCE

Submission Deadline: June 15, 2002
Editor: Patricia Smith

Department of Philosophy
CUNY-Bernard Baruch College
P.O. Box G-1437
17 Lexington Avenue
New York, NY 10010-5526
patricia_smith@baruch.cuny.edu
(212) 387-1675

Feminist jurisprudence is the analysis of law from the
perspective of obtaining justice and equal treatment for
women.  It contains many different facets, focus points, and
theories. Recently some feminists have been focusing on
global issues and the idea of women’s rights as human rights.
It is interesting that the subordination and even the overt
persecution of women is always a civil internal matter,
unsuited to intervention by other nations.  The horrors of
Afghanistan pose a warning to concerned men and women
everywhere.  In the face of emerging militant fundamentalist
sects, economic exploitation, and domestic violence women
are widely at risk, but national sovereignty apparently
precludes intervention.  Globalism itself poses interesting
debates.  If you are interested in submitting feminist work in
any of these areas, please send abstract to:
patricia_smith@baruch.cuny.edu.

Spring, 2003
LEGAL ETHICS

Submission Deadline: January 15, 2003
Editor: David Luban

Georgetown University Law Center
600 New Jersey Avenue, NW
Washington, DC 20001
luband@law.georgetown.edu
(202) 662-9000

There are a great many interesting issues having to do
with ethics in the law, and so there are few restrictions as to
topic for the newsletter issue on legal ethics.  We are, though,
interested principally in papers of substantial philosophical
interest, rather than strictly doctrinal or social-scientific
studies.  Anyone interested in submitting a paper of up to
5,000 words should contact the guest editor directly.

Fall, 2003
SCIENCE IN THE LAW

Submission Deadline: June 15, 2003
Editor: Susan Haack

Department of Philosophy
University of Miami
P.O. Box 248054
Coral Gables, FL 33124-4670
(305) 284-6109

Courts rely increasingly on scientific testimony; recent
controversies over “junk science” in tort litigation and DNA
evidence in criminal cases remind us that scientific evidence

can be not only a powerful tool, but also powerfully confusing.
This interaction of law and science prompts a whole range
of philosophical questions: about the honorific use of
“science” as an all-purpose term of epistemic praise, about
scientific method, textbook versus frontier science,
disagreement and the pooling of evidence in scientific
communities, truth and consensus, statistical and
epistemological probabilities, interests and bias in inquiry, and
the strengths and weaknesses of the adversary system as a
way of determining the truth and arriving at justice. Even the
U.S. Supreme Court, in its efforts to ensure that when courts
rely on scientific testimony it is not flimsy speculation but
decent work, has found itself tackling the problem of the
demarcation of science (Daubert, 1993, Kumho, 1999), and
questioning the legitimacy of the distinction between
methodology and conclusions (Joiner, 1997).

Announcement: Berger Memorial Prize in Philosophy
of Law
The Berger Memorial Prize in the Philosophy of Law, a prize
established by the APA in memory of Professor Fred Berger
of the University of California at Davis, will be awarded for
the eighth time in the spring of 2003.  The prize was made
possible by gifts to the APA from Professor Berger’s friends,
relatives, and colleagues following his untimely death in 1986.

The prize is awarded to an outstanding published article
in philosophy of law by a member of the Association. Articles
published in 2000 or 2001 are eligible for consideration for
the 2003 prize. Members of the APA Committee on Philosophy
and Law who will select the winning article are not eligible
for consideration. (Eligibility of published articles is governed
by the date shown on the publication, not by the date of actual
printing or mailing.  Eligibility of authors, however, is extended
to all members of the APA in good standing in 2002-2003,
regardless of whether they were members as of the date of
publication.)  Submitted articles may have been published in
philosophy serials, law reviews, political science serials,
serials in other related fields, or regularly published
anthologies such as Nomos or AMINTAPHIL volumes.
Nominations may be made by the author, the editor, another
APA member, or any other individual. The prize, including a
cash award of $500, will be presented at the 2003 meeting of
the Pacific Division of the APA, of which Professor Berger was
an active member.  If suitable arrangements can be worked
out between the winning author and the Program Committee
for that meeting, it is anticipated that he or she will be invited
to participate in a special symposium on the topic of the
winning article at that meeting, to be held in the San Francisco
Bay Area in March 2003.

Nominations for the prize should include three copies of
the article, with the author’s name and other identifying
references removed, and a separate cover letter indicating
the identity of the author. (Nominators need not verify the
author’s membership status in the APA, but they may wish to
suggest that non-members whose work they are nominating
contact the National Office of the APA [302-831-1112] for
information concerning membership.)  If a paper is submitted
in a language other than English, that paper should be
accompanied by a good translation into English.  All
nominations should be sent to: Berger Memorial Prize
Competition, American Philosophical Association, University
of Delaware, Newark, DE 19716.  Nominations must be
postmarked no later than June 15, 2002.
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ARTICLES

A Law of Rules: A Critique and
Reconstruction of Justice Scalia’s View of
the Rule of Law

Lawrence B. Solum*

I.  The Rule of Law as a Law of Rules
A.  Scalia’s Thesis: Appellate Courts Should Minimize
Discretion

In one of the most influential articles in contemporary
practical jurisprudence, Justice Antonin Scalia of the United
States Supreme Court advances the thesis that the rule of law
requires a law of rules.1  More particularly, Justice Scalia
advances the thesis that rule-of-law values favor general rules
over all-of-the-circumstances balancing tests as a tool for the
elaboration of legal norms in a common-law system.  General
rules limit judicial discretion and promote the predictability
and uniformity of the law, whereas case-by-case multifactor
balancing increases judicial discretion and hence results in
unpredictable decisions and disparate treatment of litigants.

Scalia advanced this thesis in “the narrow context of law
that is made by the courts,”2 a context that is especially
prominent in common law systems where the judicial
decisions can have binding precedential effect.  The courts
articulate this precedential effect as a set of technical legal
norms called the law of stare decisis and the doctrine of law
of the case.3  In the United States, the lawmaking function of
the courts extends beyond the relatively narrow realm of true
common-law where the main body of rules is judge-law (with
relatively few statutory modifications) to the broader realm
of common-law style interpretation of statutes and
constitutional provisions that are framed in abstract and
general terms.  Following standard usage, I shall refer to
judicial lawmaking in both the narrow and the broad senses
as common-law adjudication.

B.  The Complex Structure of Constraint
Scalia observed that the common-law decisions of appellate
courts differ with respect to the degree with which they
constrain the discretion of future courts that are bound by
them.  The example with which he illustrates this point is
worth repeating:

In deciding, for example, whether a particular
commercial agreement containing a vertical restraint
constitutes a contract in restraint of trade under the
Sherman Act, a court may say that under all the
circumstances the particular restraint does not
unduly inhibit competition and is therefore lawful;
or it may say that no vertical restraints unduly inhibit
competition, and since this is a vertical restraint it is
lawful.  The former is essentially a discretion-
conferring approach; the latter establishes a general
rule of law.4

For ease of reference, I will refer to Scalia’s example as
the Sherman Act Case.  This case is highly stylized; we don’t
have any particular description of the facts and procedural

posture of the dispute that might give rise to the choice posed
by Scalia.  It is clear from context, however, that the choice is
to be made by an appellate court faced with a record in which
some producer was accused at trial of violating the Sherman
Act by transactionally limiting the conduct of wholesalers or
retailers with whom the producer deals.  For example, the
case might involve a widget manufacturer requiring that all
the widget retailers with which it deals to adhere to a set price
schedule.  Scalia’s case assumes that the appellate court will
find for the producer; the outcome in this sense is not at stake.
Scalia imagines that the appellate court is faced with a choice
between two rationales on which to base its decision and
that the chosen rationale will function as a binding precedent
on courts faced with similar cases in the future.  The first
alternative is to find for the producer on the ground that “under
all the circumstances the particular restraint does not unduly
inhibit competition and is therefore lawful:” call this the all-
the-circumstances balancing approach.  The second
alternative is to find that “no vertical restraints unduly inhibit
competition:” call this the general-rule approach.  Scalia
argues that the former approach is discretion conferring, while
the latter approach is discretion limiting.

What is the real difference between the two alternatives
that Justice Scalia has sought to capture with the Sherman
Act Case?  One possibility is that Scalia is pointing toward the
well-known distinction between “rules” and “standards,”5 but
this distinction captures only part of the phenomena with
which Scalia is concerned.  Scalia’s “general rules of law”
might be identified with the category of “rules” and Scalia’s
all-the-circumstances test might be an example of a
“standard.”  But this binary opposition between rules and
standards is unsatisfactory, because rules vary in a multiplicity
of dimensions that affect judicial constraint.

To understand Scalia’s point we need at least a
preliminary understanding of how and why legal norms differ
with respect to constraining judicial decisions.  A rough and
ready sense of the complex ways that legal norms differ in
their constraining force might be articulated as follows.  Legal
norms can be more or less general or specific, more or less
abstract or concrete, and more or less universal or particular.
The operative language of a rule (the words and phrases that
do the work) can be the subject of widespread interpersonal
agreement in judgments about application or of deep and
intense controversy in such judgments.  These characteristics
of rules affect the extent to which rules are discretion
conferring or discretion limiting.

General, abstract, and universal rules will have a wide
domain of application, and hence will have a broader scope
of constraint.  Take the Sherman Act itself: this federal statute
attaches  legal consequences to transactions or relationships
that constitute an “unreasonable restraint of trade.”  On the
one hand, this norm covers a lot of ground; it is applicable to
a wide variety of human conduct and hence to a wide variety
of potential legal disputes.  On the other hand, the
“unreasonable restraint of trade” norm illustrates the fact that
abstract, general, and relatively universal language can leave
a great deal to individual judicial decision.  “Unreasonable”
is an abstract term about which there is considerable
disagreement in judgments.  Hence, the statutory language
may leave a wide range of options open to judicial decision.
The broad language constrains judges to apply the statute to
a wide variety of conduct, but unless and until the phrase
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“unreasonable restraint of trade” is given more concrete and
particular meanings by judicial interpretation, judges have
considerable options for choice in how it is applied.

Specific, concrete, and particular norms have a narrower
scope of application.  The second alternative posed in the
Sherman Act Case seemingly takes this to the limit.  Justice
Scalia’s hypothetical case posited an appellate decision in a
particular case that holds, “under all the circumstances the
particular restraint does not unduly inhibit competition and
is therefore lawful.”  This norm is obviously particular,
concrete, and specific.  At first blush, one might think that
this norm does not constrain at all.  Any future case, it might
be argued, will be different with respect to some
circumstances, and hence will be unconstrained by the
decision.  This is an oversimplification.  In actuality, the
particularistic variant of the Sherman Act case would involve
very powerful constraints on discretion.

How might a decision of the Sherman Act Case by an all-
of-the-circumstances approach actually constrain discretion?
Consider two distinct answers to this question.  First, an
appellate court that ruled in this particularistic way would
impose the most stringent sort of constraint on the discretion
of the lower court to which the case was remanded.  There
would be absolutely no room for an intermediate appellate
court or trial court to reach the conclusion that there was an
unreasonable restraint.  In comparison, an appellate court
that held that vertical restraints were per se valid and then
remanded for “further proceedings not inconsistent with this
judgment,” might well allow for discretionary determinations,
for example on the question whether the actions at issue were
truly a vertical restraint or not.  Lawyers call this form of
constraint, “law of the case.”  The law-of-the-case doctrine
binds lower courts to follow, after remand, the rule laid down
by the appellate court upon appeal.

Second, even the particularistic variant of the Sherman
Act Case would likely involve significant constraints on the
decisions of future courts.  This is because the surface form
of a decision holding “under all the circumstances the
particular restraint does not unduly inhibit competition and
is therefore lawful” is misleading.  Let us zero in on the phrase
“under all the circumstances.”  If read literally this would
mean all the circumstances, including rigid designators such
as the names of the particular firms involved in the dispute,
the dates on which the events occurred, and even the colors,
shapes, or odors of the products involved.  Thus, the under-
all-the-circumstances norm might not apply to very similar
business practices if the defendant were Microsoft rather than
IBM; or the events occurred in 2002 rather than 1998; or the
product was Windows rather OS2.  In other words the
decision would have no constraining force beyond the
particular set of events, i.e., these transactions between these
firms in these products on these dates in these physical
locations.  One might imagine a lawyer arguing to a trial court
judges, “All the circumstances means all the circumstances,
and so you are free to ignore the Supreme Court’s decision in
the Sherman Act Case. Our case occurred on different dates
between different firms.”

In the real world, however, such an argument would not
“pass the laugh test.”  The phrase “under all the
circumstances” is understood to mean “all the legally relevant
circumstances,” and the reasoning in the opinion will make
it clear that some circumstances were relevant and others

were not.  Abstractly, we might imagine that the legally
relevant circumstances included six or seven salient factors,
such as relative size and market power of the firms, whether
the defendant had a large share of the relevant market, and
so forth.  In future cases in which all of these factors were
present to the same or a greater degree than they were
present in the Sherman Act case, the particularistic variant of
the holding would strongly constrain the decision of lower
courts.  In the law of stare decisis, this is called “being on all
fours” with the binding precedent.  This circumstance, of
being relevantly similar in all respects relevant to a multi-factor
all-the-circumstances norm, is not so rare as one might
imagine, but whether a subsequent case being on all fours
with a prior case is a rare or a common event, when this
happens, the discretion of the lower court is strongly
constrained.

As compared to a relatively general and universal rule, a
relatively specific and particular legal norm is both less and
more constraining.  Specific and particular norms have a
narrower scope, but within the narrow scope in which they
operate the constraint may be deeper and more pervasive.
There is no simple function that makes general, abstract, and
universal rules more constraining than specific, concrete, and
particular ones.

The story is further complicated by the fact that the degree
of interpersonal agreement in judgments about the
applications of a norm is not a simple decreasing (or
increasing) function of abstraction, generality, or universality.
Some very general and abstract norms are the subject of
widespread interpersonal agreement; some very concrete,
specific, and particular norms are the focus of intense and
persistent disagreement in judgments.  Before we illustrate
this point with legal norms, we should observe that this
phenomenon is quite general.  Consider the follow pair of
descriptions: “seven” and “messy office.”  “Seven” is a very
abstract, general, and universal term.  It applies in countless
contexts.  Although there may be hard cases, there will be a
remarkable degree of interpersonal agreement in judgments
over questions like, “Are there seven clothespins on the line,”
or “is seven a prime number?”  On the other hand, the phrase
“messy office” is relatively particular, concrete, and specific.
To borrow some jargon, “messy” is a thick term, one that is
highly embedded in particular social practices.  Yet it is not
hard to imagine considerable intersubjective disagreement
about the question whether my office or your office is a
“messy office.”

This general point about the lack of a simple relationship
between constraint and degrees of abstraction, generality, and
universality can easily be illustrated with legal norms.
Consider the following pair of norms.  The first norm is
provided by Article III of the United States, which states that
judges who exercise “the judicial power of the United States”
shall hold their positions during “good behavior.”  “Good
behavior” is a relatively abstract and general phrase, but there
is near unanimity about the meaning and scope of application
of the good behavior clause: it grants the judges of the federal
Supreme Court, Courts of Appeals, and District Courts life
tenure in their positions, subject only to removal by
impeachment.  The second norm is provided by the eleventh
amendment to the United States Constitution: “The Judicial
power of the United States shall not be construed to extend
to any suit in law or equity, commenced or prosecuted against
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one of the United States by Citizens of another State, or by
Citizens or Subjects of any Foreign State.”6  The eleventh
amendment is framed in relatively specific, concrete, and
particularized language, but there has been more than a
century of deep and persistent disagreement in judgments
about the applicability of that language to particular cases.7

Here is another example of how ad hoc balancing tests
may actually provide more constraint than general rules.  The
law of personal jurisdiction determines whether a court will
be able to force a defendant to appear, at the risk of a binding
judgment in case of default.  In United States law, this question
is governed in part by the due process clauses of the fifth and
fourteenth amendments to the Constitution.  A complex set
of rules has emerged out of the Supreme Court’s
determination that due process is satisfied if the defendant
has such minimum contacts with the forum jurisdiction that
the assertion of jurisdiction does not offend traditional notions
of fair play and substantial justice.8 Case law has developed
this general “minimum contacts” standard into a complexly
articulated rule, including two parts.  First, courts ask whether
the defendant has engaged in actions that constitute
purposeful availment of the benefits and protections of the
laws of the forum states.  If the answer to this question is yes,
the second inquiry involves a multifactor balancing test that
considers the plaintiff ’s interest in filing the suit in the chosen
forum, the forum jurisdiction’s interest in hearing the case,
the burden on the defendant of appearing in the forum, the
relative efficiency of the forum considering the location of
witnesses and evidence, and any other public policy concerns
that might bear on the decision.9  The first inquiry looks like it
involves a general rule.  The second inquiry is clearly a
multifactor-balancing test.  One might expect that the first
inquiry would be relatively more constrained than the second,
but in fact, the opposite is true.  There has been three decades
of controversy over the meaning of the purposeful availment
requirement, but courts almost never disagree about the
proper application of the balancing test.  This pattern was
dramatically illustrated by the Supreme Court’s decision in
Asahi, where the Justices fractured over the meaning of the
general rule but agreed almost unanimously about the
application of the balancing test.10

There is yet another way in which the relationship
between the form of legal norms and their ability to constrain
discretion is complex.  Disagreements in judgment about the
application of legal norms can be structured in a variety of
ways.  Sometimes the whole field of play in is in contention.
That is, sometimes there is a radical disagreement about the
meaning of a norm.  More frequently, there is a zone of
agreement, a limited field of contention.  Thus, it might be
the case that classical cartels and other price-fixing
agreements between competitors are generally agreed to be
unreasonable restraints of trade while there is argument over
whether a manufacturer requiring retailers to sell at a
particular price is unreasonable or not.  H.L.A. Hart uses the
metaphor of core and penumbra to express this sort of
disagreement in judgments.11 Assuming we agree on the field
to which a given legal norm applies, we might imagine that
some legal norms create relatively bright lines without any
substantial penumbral zone whereas other rules create large
penumbral zones in which there are substantial
disagreements in judgments about application.

Justice Scalia’s discussion of these matters is quick, but
he recognizes at least some of the complexity that I have
explicated.  Thus, he acknowledges that constraint “is all a
matter of degree.”12  Scalia’s thesis is that legal norms should
constrain broadly and deeply.  Implicit in this thesis is the
idea that legal norms should be the subject of widespread
intersubjective agreement in judgments about application.
Scalia’s ideal legal norm would be phrased in general
language that sweeps broadly but constrains deeply, drawing
bright lines and minimizing the size of penumbral zones.
Thus, in the Sherman Act case, his assumption is that a per se
rule that no vertical restraint of trade is unreasonable will apply
to many factual situations and that there will be relatively few
disagreements about the *rules*-rule’s- application.  Although
there may be some penumbral cases, in which it is unclear
whether a given transaction constitutes a vertical constraint,
the per se rule creates a relatively bright line, sorting most
business practices into the clearly-a-vertical-restraint category
or the clearly-not-a-vertical-restraint category.

C.  Scalia’s Argument for Discretion-Constraining Norms

1.  Legitimacy Requires the Appearance of Equal
Treatment

Scalia’s first argument for preferring discretion-constraining
norms is that the appearance of equal treatment is required
for legitimacy.  As he states the argument,

[O]ne of the most substantial…values [favoring
judicial general rules of law that constrain
discretion]…is the appearance of equal treatment.
As a motivating force of the human spirit, that value
cannot be overestimated. Parents know that children
will accept quite readily all sorts of arbitrary
substantive dispositions—no television in the
afternoon, or no television in the evening, or even
no television at all. But try to let one brother or sister
watch television when the others do not, and you
will feel the fury of the fundamental sense of justice
unleashed. The Equal Protection Clause epitomizes
justice more than any other provision of the
Constitution. And the trouble with the discretion-
conferring approach to judicial law making is that it
does not satisfy this sense of justice very well. When
a case is accorded a different disposition from an
earlier one, it is important, if the system of justice is
to be respected, not only that the later case be
different, but that it be seen to be so. When one is
dealing, as my Court often is, with issues so heartfelt
that they are believed by one side or the other to be
resolved by the Constitution itself, it does not greatly
appeal to one’s sense of justice to say: “Well, that
earlier case had nine factors, this one has nine plus
one.” Much better, even at the expense of the mild
substantive distortion that any generalization
introduces, to have a clear, previously enunciated
rule that one can point to in explanation of the
decision.13

Scalia’s argument is not that general rule-like norms do
provide equal treatment required by some norm of procedural
fairness, but they that they are required to create the
perception of fairness that is essential to the legitimacy of
judicial decisions.
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Thus, Scalia’s legitimacy argument recognizes the
possibility that perception and reality might cleave.  A simple,
general rule might create the appearance of uniform and
equal treatment, while subtle disagreements in judgments
might really result in cases that were truly alike in relevant
respects being treated differently in fact.  Scalia’s first
argument is aimed at the appearance and not the reality of
equal treatment.  From this it follows that Scalia is likely to be
concerned with legitimacy as a social fact and not as a
normative standard.  In other words, general rules tend to
increase citizens’ beliefs that they are being treated fairly and
hence that their government is a legitimate source of norms.
This is, of course, a claim about sociological fact, and Scalia
provides almost nothing in the way of support for this claim.14

Scalia does not take his argument to the next step and
explain why perceptions of fairness and legitimacy ought to
be pursued, but we can easily fill this gap in his argument.
Perceptions of legitimacy are likely to increase voluntary
compliance with legal norms.  Voluntary compliance is likely
to reduce the costs of norm enforcement.  In extreme cases,
perceptions of illegitimacy may lead to violent resistance to
the law.  In ordinary cases, it might lead to passive
noncompliance with judicial orders.  It is easy to imagine a
robust case for beneficial consequences of perceived
legitimacy.

2.  Predictability and Uniformity
Scalia’s second argument is that general rules of law will do
a better job of creating the reality of uniformity of treatment
and hence predictability of results.  This argument has a
factual premise, that general rules do a better job than
multifactor totality-of-the-circumstances tests in creating
intersubjective agreements in judgments.  His particular
warrant for this claim is based on a set of institutional facts
about the judicial system in the United States.  It might be
argued that appellate review by the United States Supreme
Court could bring the judgments of lower court judges into
agreement about the application of a totality-of-the-
circumstances test.  By way of rejoinder, Scalia argues:

The fact is that when we decide a case on the basis
of what we have come to call the “totality of the
circumstances” test, it is not we who will be “closing
in on the law” in the foreseeable future, but rather
thirteen different courts of appeals—or, if it is a
federal issue that can arise in state court litigation as
well, thirteen different courts of appeals and fifty
state supreme courts.  To adopt such an approach,
in other words, is effectively to conclude that
uniformity is not a particularly important objective
with respect to the legal question at issue.15

To this factual premise, Scalia adds a normative one.
Without uniformity in application, the law is unpredictable.
Without predictability, those affected by the law cannot
determine whether or not their conduct will give rise to legal
consequences: “Rudimentary justice requires that those
subject to the law must have the means of knowing what it
prescribes.”16    This argument is based on the idea that it is
unjust or unfair to impose negative legal consequences that
cannot be avoided by persons who take reasonable steps to
comply with the law.  More could be said about why this so,
but this shallow statement of the argument is likely to be
accepted by those who adhere to a variety of moral theories.

There is, of course, a complementary consequentialist
case for the predictability and certainty of legal norm
application.  Predictability and certainty are likely to facilitate
planning and complex social cooperation.  The efficiency
gains made possible by contract law require that the parties
to an agreement be able to reliably predict whether their
agreement will be enforced.  The deterrent effect of criminal
and tort law depends in part on the perceived likelihood that
penal sanctions or tort damages will be imposed.

3.  General Rules Constrain Arbitrary Judicial Power
Scalia offers a third argument favoring judicial rules, one that
focuses on the notion that general rules constrain arbitrary
judicial power.  On a surface level this argument appears to
be tautological and empty.  If Scalia’s institutional and factual
arguments are correct, then general rules constrain discretion
and totality of the circumstances tests do not.  But without
saying more, it is not clear why this counts as a rationale for
legal norms that constrain.  Thus, the following passage
appears to be question begging:

I had always thought that the common-law approach
had at least one thing to be said for it: it was the
course of judicial restraint, “making” as little law as
possible in order to decide the case at hand. I have
come to doubt whether that is true.  For when, in
writing for the majority of the Court, I adopt a general
rule, and say, “This is the basis of our decision,” I
not only constrain lower courts, I constrain myself
as well.  If the next case should have such different
facts that my political or policy preferences regarding
the outcome are quite the opposite, I will be unable
to indulge those preferences; I have committed
myself to the governing principle. In the real world
of appellate judging, it displays more judicial restraint
to adopt such a course than to announce that, “on
balance,” we think the law was violated here—
leaving ourselves free to say in the next case that,
“on balance,” it was not.17

The missing normative premise comes and goes very quickly
in the remainder of the paragraph:

It is a commonplace that the one effective check
upon arbitrary judges is criticism by the bar and the
academy. But it is no more possible to demonstrate
the inconsistency of two opinions based upon a
“totality of the circumstances” test than it is to
demonstrate the inconsistency of two jury verdicts.
Only by announcing rules do we hedge ourselves
in.

The key word here is arbitrary.  Judges need to be hedged in,
because if they are not, they may make arbitrary decisions.

Scalia’s argument is still incomplete.  We may agree that
“arbitrary” decisions are bad ones, but it may be important to
know why this is the case.  Scalia could appeal to a variety of
arguments.  Some will fold back into his other arguments.
Arbitrary decisions may undermine legitimacy and produce
unfair unpredictability.  A different line of argument might be
based on the idea that unconstrained arbitrary power is likely
to be abused, imposing costs on society at large to serve the
personal whims or even narrow self-interest of judges.
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4.  General Rules Facilitate the Protection of Individual
Rights

This argument is closely related to Scalia’s legitimacy claim.
The core idea is that general rules are more likely to be
perceived as legitimate and hence more likely to “stick” when
they are politically unpopular:

While announcing a firm rule of decision can thus
inhibit courts, strangely enough it can embolden
them as well.  Judges are sometimes called upon to
be courageous, because they must sometimes stand
up to what is generally supreme in a democracy: the
popular will.  Their most significant roles, in our
system, are to protect the individual criminal
defendant against the occasional excesses of that
popular will, and to preserve the checks and
balances within our constitutional system that are
precisely designed to inhibit swift and complete
accomplishment of that popular will.  Those are tasks
which, properly performed, may earn widespread
respect and admiration in the long run, but—almost
by definition—never in the particular case.  The
chances that frail men and women will stand up to
their unpleasant duty are greatly increased if they
can stand behind the solid shield of a firm, clear
principle enunciated in earlier cases.18

The core idea here is that judges are more likely to take
courageous stands in favor of unpopular but just decisions if
they are able to justify their actions by general rules.

D.  The Law of Rules and Rule of Law Values
At this point, it should be clear that Scalia’s arguments for
“the law of rules” are similar or identical to the values
traditionally associated with “the rule of law.”  Thus, A.V.
Dicey’s historically influential formulation of the rule of law
incorporated three ideas:  (1) the supremacy of regular law
as opposed to arbitrary power; (2) equality before the law of
all persons and classes, including government officials; and,
(3) the incorporation of constitutional law as a binding part
of the ordinary law of the land.19

John Rawls articulated a more elaborate list of the
requirements of the rule of law, which he defined as “the
regular, impartial, and in this sense fair” administration of
“public rules.”20 In schematic form and with some alterations,
Rawls offered the following conception of the rule of law:21

1. The Requirement that Compliance Be Possible.  The
legal system should reflect the precept that ought
implies can.
a. The actions which the rules of law require and

forbid should be of a kind which men can
reasonably be expected to do and to avoid.

b. Those who enact the laws and issue legal orders
should do so in good faith, in the sense that they
believe “a” with respect to the laws and orders
they promulgate.

c. A legal system should recognize impossibility of
performance as a defense, or at least a
mitigating circumstance.

2. The Requirement of Regularity.  The legal system
should reflect the precept that similar cases should
be treated similarly.
a. Judges should justify the distinctions they make

between persons by reference to the relevant
legal rules and principles.

b. The requirement of consistency should hold for
the interpretation of all rules.

3. The Requirement of Publicity.  The legal system
should reflect the precept that the laws should be public.

a. The laws should be known and expressly
promulgated.

b. The meaning of the laws should be clearly
defined.

4. The Requirement of Generality.  Statutes and other
legal rules should be general in statement and should
not be aimed at particular individuals.
5. The Requirement of Due Process.  The legal system
should provide fair and orderly procedures for the
determination of cases.

a. A legal system ought to make provision for
orderly and public trials and hearings.

b. A legal system ought to contain rules of evidence
that guarantee rational procedures of inquiry.

c. A legal system ought to provide a process
reasonably designed to ascertain the truth.

d. Judges should be independent and impartial,
and no person should judge her own case.

Absent so far is the notion that the rule of law requires
that the government and government officials be subject to
the law.22  Thus, a sixth aspect of the rule of law might be
added to Rawls’s formulation as follows:

6. The Requirement of Government under Law.  Actions
by government and government officials should be
subject to general and public rules.

a. Government officials should not be above the
law.

b. The legality of government action should be
subject to test by independent courts of law.

Most of Scalia’s justifications for his discretion-
constraining general rules approach are parallel to elements
of the rule of law.  Scalia’s concern for publicity rests on the
same underlying concern as does the requirement of
publicity; Scalia’s concern for equal treatment is closely
related to the requirement of regularity.  Scalia’s argument
that general rules safeguard against arbitrary decision reflects
Dicey’s first principle and Rawls’s requirement of generality.
The notion that general rules safeguard judicial independence
is closely related to the requirement of government under
law.

This completes my exposition Justice Scalia’s claim that
the rule of law requires a law of rules.  In the section that
follows I will provide a critique and reconstruction of Scalia’s
position.  I will expose certain weaknesses in Scalia’s
exposition of his thesis, and then attempt to reformulate his
argument in a way that avoids those weaknesses.
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II.  A Critique of the Law of Rules
Would a law of rules really guarantee the rule of law?  The
answer to this question is surely no.  My critique of the law of
rules will proceed in two stages.  Initially, I shall offer a thought
experiment that illustrates the possibility that a law of rules
might not constrain.  Then, I shall diagnose the thought
experiment and identify two conceptual problems with
Scalia’s thesis.

A.  A Thought Experiment: A Tale of Two Legal Cultures
Let us imagine two societies that might exist in the distant
future or far past.  Call them Sea-Eless and Lahahndekon.
Each has a very distinctive culture.

The legislative body of Sea-Eless believes in general rules
and has put that belief into action in the form of a highly
structured code.  Likewise, the judges of Sea-Eless are careful
to base their reasoning on general rules.  These judges justify
their decisions by reference to statutory language.  When a
statute is general, abstract, and ambiguous, they always
announce a general rule to resolve the ambiguity.  Ironically,
however, it is very difficult to predict the outcome of a case in
the courts of Sea-Eless unless one knows the particular judge
assigned to the case and the political values of that judge.
The judges of Sea-Eless, it turns out, believe that legal rules
are inherently indeterminate.  “For every rule, there is a
counter-rule,” they say.  “Law is politics,” is their favorite
slogan.  Moreover, the society-at-large in Sea-Eless is wracked
by deep and persistent political divisions of class, race, and
culture.  Because judges are appointed for life terms and
different parties have controlled the process in different
historical periods, it is not surprising that different judges take
radically opposing views as to the meaning and application
of the general rules.  Everyone agrees what the rules are;
everyone disagrees about what they mean.

The law of Lahahndekon works very differently.  There is
very little statute law, and common law norms are based on
a system of precedent.  Each judge is committed to deciding
only the case that is before her, and holdings are stated in
precise but narrow terms.  The judges of Lahahndekon follow
precedent rigorously, although their jurisprudence admits the
possibility that a prior decision might come to be recognized
as a mistake and be overruled.  When deciding a hard case,
involving an unresolved question of law, these judges agree
that one ought always to ask what holding will produce the
greatest social welfare from an ex-ante or forward-looking
perspective.  This requires an evaluation of all the social
interests involved.  Because these judges come from similar
backgrounds, have similar values, and receive similar training,
they almost always agree about how particular cases ought
to be decided.  In Lahahndekon, there a very few general
rules, but the outcome of particular cases is uniform, certain,
and predictable.

In Sea-Eless, there is a law of general rules but no rule of
law.  In Lahahndekon, there is a law of interest balancing, but
the rule of law prevails.  If these scenarios are plausible, then
it is clear that that there is no necessary connection between
the form of general rules and the substance of rule of law
values.  The question whether the scenarios are plausible is a
complex one.  In order for me to demonstrate their plausibility,
I would need to flesh out the bare bones of the thought
experiment and provide particular examples of legal rules and
judicial decisions.  But even without such a demonstration,

the scenarios are lent prima facie plausibility by the real-world
examples that I have already adduced, e.g. the law of personal
jurisdiction as described above.  Rather than pursuing this
strategy further, I shall now turn to the conceptual problems
with the thesis that the rule of law requires a law of general
rules.

B.  Two Conceptual Problems with the Law of Rules
There are two conceptual problems with the thesis that the
rule of law requires a law of rules.  The first problem, I shall
call “the problem of social practice.”  This problem is based
on the idea that the same legal forms can take on quite
different meanings when embedded in different social
contexts.  The second problem, I shall call “the problem of
character.”  This problem is based on the idea that legal actors,
e.g. judges or lawyers, have forms of discretion that cannot
be directly controlled by legal forms.

1.  The Problem of Social Practice
Scalia argues that judges are more constrained by general
rules than they are by balancing tests.  That may be true in
some contexts but false in others.  One reason this is so is
that the constraining power of rules is not solely a matter of
form, the syntax and semantics of the rules, but is also a
function of context, the social practices that govern the way
that legal rules are used.  If a given legal culture produces
widespread intersubjective agreement on judgments about
application of a legal rule, then the rule is likely to be seen as
constraining.  But if there is a lack of intersubjective
agreement, then the rule may not constrain.  Similarly,
balancing tests will be seen as constraining if there is
intersubjective agreement about how proper balancing is to
be done.  If judges agree on what factors are relevant and
how they are to be weighted, the outcome of a balancing
test can be highly predictable and certain.

The problem that intersubjective agreement poses for
Scalia’s view of the rule of law is not that his observations are
wrong, but rather that his view is partial and incomplete.
There are clearly areas of law where balancing tests provide
less constraint than general rules.  This is especially the case
where the general rules rely on relatively sharp edged
components upon which there is a high degree of
intersubjective agreement whereas the legal rules allow
differences in judgment about the relative importance of
various factors to come into play.

2.  The Problem of Character
The second problem is the problem of character.
Intersubjective agreement about the meaning of legal norms
is a product of many factors.  Social context is one of these,
and judicial character is another.  Judges can relate to their
role in a variety of ways.  It is possible for a judge to regard
the law as an instrument for the achievement of a personal
agenda.  In each case, the judge could ask herself, “Can I get
away with achieving the result that I prefer, given the relevant
legal norms and the attitudes and institutional capabilities of
the appellate court to which I am answerable?”  A judge like
this may not see general rules as more constraining than
balancing tests.  Faced with a general rule, such a judge may
hunt for plausible ambiguities or turn her attention to other
means for influencing the result.  If the general rule is clear
and unambiguous, then the outcome might be manipulated
through bad-faith procedural rulings or fact-finding that is
inaccurate but will survive appellate review because the
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system defers to trial court judges on factual matters.  As
Justice Scalia observed, it is not difficult to devise similar
strategies for manipulating a balancing test.

By way of contrast, a judge might possess the virtue of
judicial integrity and take the view that her job is to act with
fidelity to the relevant legal norms, deciding each case as she
believes the law requires and setting aside, as far she can,
her own personal views about who ought to prevail.23  Such a
judge might find general rules and balancing tests to be
equally constraining.  Rather than seeking to manufacture
ambiguities in general rules, she could seek the interpretation
of the rule that best coheres with its language, purpose, and
history of application.  Rather than manipulating a balancing
test, she could attempt to determine the method of weighing
and balancing various factors that best coheres with purpose
of the test and precedents applying it.

As with the problem of intersubjective agreement, the
problem of character is a supplement to Justice Scalia’s
account.  Justice Scalia is concerned about constraint, and
the problem of character explores one of the reasons why
constraint is important.  Without constraint, judges who lack
the virtue of judicial integrity can manipulate the law to their
own ends.  But the form of legal norms is hardly a complete
answer to the problem of judges who lack integrity.  Such
judges will have all too many opportunities to manipulate
outcomes, whatever the form of the legal rules.

III.  Reconstructing the Law of Rules
Although I have presented my arguments as a critique of
Justice Scalia’s views about the rule of law, I intend this
critique to be a sympathetic one.  Although I will not present
the arguments here, I believe that a very strong case can be
made for the proposition that the rule-of-law values of
publicity, certainty, uniformity, and predictability of the law
are very important values.  Moreover, I agree with Justice
Scalia that in many contexts, general rules will better serve
rule-of-law values than will all-of-the-circumstances balancing
tests.

But to Scalia’s points, I would add the following.  For legal
norms to be constraining and hence predictable and uniform
in application, great care must be taken to shape the legal
norm so as to avoid the zones of intersubjective disagreement
about meaning.  This is not a simple matter of looking for
generality; frequently more general rules will also be more
ambiguous and hence less constraining and predictable in
application.  Rather, it is a matter of selecting the tool that is
appropriate to the circumstances.  As Scalia astutely observes,
it will sometimes be the case that the more constraining and
predictable rule will seem less desirable than a rule that would
be normatively more attractive—if it were applied by judges
who agreed about its meaning and who were faithful to its
spirit.  Sometimes, a very limited holding will do more
constraining work than a broad holding.  These sorts of
judgments can only be made in particular contexts.  Such
judgments will only be made well by judges who are
experienced in the practical discipline of law and hence are
equipped to predict the effect of their rulings on a complex
system that is not well captured by abstract generalizations.

Moreover, legal systems must take judicial character
seriously.  Ideally, judicial integrity in the sense of fidelity to
law should rank very high in the hierarchy of criteria for judicial
selection.  Indeed, I would argue that judicial integrity should

be considered as a more important virtue than the candidate’s
agreement with the appointing and confirming officials’ views
about controversial questions that the candidate may
someday decide.  Realistically, rules of procedure and
practices of appellate review should take into account the
reality that in the legal culture of the United States, many
judges do take a strongly instrumental attitude toward the
law.  One of the great advantages of crafting the right kind of
general rules is that such rules may help to expose the vice
of instrumentalism, but this can only happen if trial judges are
not able to hide their instrumentalism behind biased fact-
finding or manipulation of discretionary procedural powers.

The rule of law does not require a law of rules; nor does
a law of rules guarantee the rule of law.  The problem of
judicial constraint is not that simple, and the strategies that
are adequate to advance the predictability and uniformity of
the law defy easy summary.  The rule of law requires sound
practical judgment by judges of integrity.  Nothing less will
do, although much more may be necessary.
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The Rule of Law and Discretion in “Billy
Budd”

Joan McGregor*

But the exceptional in the matter moves the hearts
within.  Even so too is mine moved.  But let not warm
hearts betray heads that should be cool.  Ashore in a
criminal case will an upright judge allow himself off
the bench to be waylaid by some tender kinswoman
of the accused seeking to touch him with her tearful
plea?  Well the heart here denotes the feminine in
man is as that piteous woman, and hard though it
be, she must be ruled out.

Captain Vere speaking to the drumhead
court, Billy Budd, Herman Melville

Captain Vere in the novella Billy Budd cautions the members
of the drumhead court, who are convened to decide the fate
of Billy Budd, not to be swayed by the “feminine in man” and
be tempted to consider the particularities of Billy Budd’s
circumstances and his character in meting out the sentence.
To do so, according to Vere, is not to follow the “Rule of Law”
but to be influenced by emotions which have no place in
adjudicating cases. Was Vere correct in instructing his officers
that there is no role for emotions, empathy, and attention to
particulars in adjudication? For Vere, the Rule of Law involves
only the use of reason and the strict application of the rules

to the facts of the case. The rule in this case is the Mutiny Act
which states: “In wartime at sea a man-of-war’s man strikes
his superior in grade… [a]part from its effect the blow itself
is…[a] capital crime.” And when asked “Can we not convict
and mitigate the penalty?” Vere responds: “Lieutenant, were
that clearly lawful for us under the circumstances consider
the consequences of such clemency.” Vere doesn’t think that
it is lawful and believes that if it were and they did mitigate
the sentence the consequences would be disastrous; the
sailors would see it as weakness on the part of the officers,
and a swift mutiny would follow. Vere repudiates the use of
what he calls “natural justice,” which is what Billy morally
deserves, what justice demands given the totality of
circumstance. Rather Vere says that their allegiance is not to
justice but to the law. We are not responsible, he admonishes,
for the form of the law, but we are merely the agents who
administer it. “Our vowed responsibility is in this: that however
pitilessly that law may operate, we nevertheless adhere to it
and administer it.” Are Vere’s interpretations correct? Are the
Rule of Law and the use of the kind of discretion that involves
focusing on the “narrative” story of the accused in deciding
the appropriate sentence antithetical to one another? What I
want to consider is whether the Rule of Law is consistent
with judges exercising their discretion to apportion
particularized justice, what is called equity.

To begin to answer that question, we need to know
whether Vere is correct in his analysis of the “Rule of Law.”
The slogan the “The Rule of Law” is rallied around by political
groups and its absence is used as the basis of criticism for
opposition to dictatorial regimes. Why is the Rule of Law
essential to legitimate political authority? What is the Rule of
Law?  First, the Rule of Law is associated with the phrase
‘governed by rules, not by men.’ Why exactly is living under
rules better than being governed by men, particularly, when
it looks like, as in the Billy Budd case, following the rule results
in applying a draconian sentence? What does the Rule of Law
say about legal interpretation and judicial discretion? When
judges exercise discretion are we still living under the Rule of
Law, or are we then living under the rule of men?

The Rule of Law, according to A.V. Dicey, a famous English
legal scholar, entails two fundamental ideas. First, it entails
“the absolute supremacy or predominance of regular law as
opposed to the influence of arbitrary power, and excludes
the existence of arbitrariness of prerogative or even wide
discretionary authority on the part of the government.”
Second, it entails “the equal subjection of all classes to the
ordinary law of the land administered by the ordinary law
courts” and “excludes the idea of any exemption of officials
or others from the duty of obedience to the law which governs
other citizens or from the jurisdiction of the ordinary
tribunals.”1

Dicey emphasizes that the Rule of Law is opposed to the
use of arbitrary power.  Opposing the use of arbitrary power,
law should be impartial and thereby thwart the advancement
of individuals’ self-interests. The surest method to blunt
arbitrary self-interest is the requirement of general rules.
Governing with general rules promotes neutrality,
predictability, and stability. What follows from the character
of general rules is that an activity can only be unlawful if it is
specified by a general rule (principle of legality). Another
corollary of this is that individuals are only legitimately
punished by government if they have violated a legal rule.
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Though rules play a significant role in the Rule of Law,
however, we must be careful not to be too sanguine about
what we get with rules. For instance, unfortunately, rules
themselves do not guarantee substantive justice. There is
nothing in the notion of a rule that guarantees that the content
of the rules will be just. The rules themselves may be unjust,
e.g., “All blacks must go to segregated schools.” The fairness
that rules may guarantee is merely the comparative fairness
of each person being treated the same, possibly equally badly.

Upon further inspection, the nature of rules themselves
does not guarantee much at all, for example, nothing about
the nature or concept of rules determines that the rules will
be clear.  Rules may be difficult to understand or impossible
to obey. Notice too that predictability and stability are a
function of rules not constantly changing. The nature of rules,
however, does not preclude them from changing nor does it
put stipulations on the amount of change. Rules give us
comparative fairness, when like cases are treated alike.
Consequently, rules take some of the arbitrariness of
governmental power away although not necessarily much.

It looks as if just having rules is not going to get us much
without some formal procedural constraints on the rules
themselves. Some of these constraints have been explored
by Lon Fuller in his allegorical tale about Rex. 2 The formal
constraints are that the rules are public, no secret laws are
allowed. Secondly, the rules must be reasonably clear in their
meaning so that people can understand what is proscribed.
Third, the rules themselves cannot have contradictory
proscriptions. Fourth, the rules should be applied
prospectively, not the opposite, retrospectively (no ex post
facto, this is the principle of legality). Fifth, the rules should
be valid for some period of time, in other words, the rules
cannot constantly change. Sixth, the rules are possible to
comply with, they don’t demand that people do things that
are not possible. Seventh, the applications of the rules are
consistent with the rules that are promulgated. There must
be a close relationship between the rules that are stated ahead
of time and the enforcement and adjudication of the rules.

The Rule of Law requires governing with general rules
and that the rules to a greater or lesser degree satisfy these
formal requirements. A system of rules that was secret,
changed all the time, was inconsistent, was impossible to
comply with, was applied retroactively, and so on, would not
be a system governed under the Rule of Law. Governments
will, however, vary in the degree to which they satisfy the
ideal, consequently, the Rule of Law itself may be a matter of
degree. Needless to say most systems will not fully satisfy the
ideal, they may satisfy many aspects of it and fail in other
areas. One question will be where is the line below which a
system would no longer be said to be under the Rule of Law.

The Rule of Law requires that legitimate government be
government by general rules and that the rules conform to
the formal constraints mentioned above. Is this all that is
required?  No. The second idea of Dicey’s was that those rules
apply to everyone equally. This means that the governors are
not above the rules of law. This is important since, as
philosophers such as Immanuel Kant and Montesquieu
cautioned, humans have a strong natural inclination to exempt
themselves from rules that they will cheerfully apply to
everyone else. If the law makers knew that they were also
the law enforcers, they would be likely to draft unduly harsh
or extreme laws and exempt themselves from the laws. If, on

the other hand, they knew that they were also subject to the
laws they made, they would be more tempered in their writing
of legislation. The way to subvert human nature and avoid
political tyranny is separation of powers. With separation of
powers, e.g., legislative, executive, and adjudicative, no one
single branch has all the power.

The Rule of Law excludes arbitrary power by governing
with general rules that satisfy, to some degree, the stated
formal requirements and apply to ever yone equally.
Nevertheless, given the nature of rules and the separation of
powers, whenever there is a question about the law, it is
judges who give the official answer about law. In reaching
their decisions, judges rely upon sources of law such as
legislation and decisions in previous cases. But sometimes it
seems that interpreting rules calls for something more than a
formal process to determine the right answer. Is interpreting
law a purely formal endeavor? Does judicial interpretation
require that judges do more than “mechanically” apply the
law to the case in front of them?  Montesquieu thought the
correct theory of judicial decision-making was that judges
“mechanically” apply the law and if judges went beyond that
they would be exercising the arbitrary power that the Rule of
Law was supposed to guard against. Montesquieu’s idea gives
support to the view that Captain Vere takes in Billy Budd’s
case. Do judges, when interpreting rules, need something
more than a formal process to determine the right answer?
Does judicial interpretation require that judges do more than
“mechanically” apply the law to the case in front of them?

Judicial decision-making frequently requires something
beyond mechanically applying the rules to the case at hand.
For a variety of reasons legal cases often require discretion.
Some of the kinds of cases that require something beyond
mechanically applying the rules are, for example, “cases of
first impression.” Those are cases where there are no binding
precedent and no cases that are obviously similar. One type
of case of first impression involves cases with novel facts. For
example, the custody case regarding frozen embryos was a
novel set of facts. 3 Other types of cases requiring discretion
are ones where the terms of a statute are vague. 4  An often
used example of a vague term in a statute is the use of ‘vehicle’
in the law “No vehicles in the park.” Interpreting ‘vehicle’
requires more than consulting a dictionary to understand its
meaning in this statute. A third type of case that requires
discretion on the part of judges is when it is not merely that
the terms are vague, that their meaning may vary from context
to context, but that the terms refer to concepts—called
“contested concepts” 5—that are in dispute. Contested
concepts are ones like “cruel and unusual,” “due process,”
even “reasonable.” There are other types of cases that require
discretion as well, specifically when sentencing defendants.

Admitting that sometimes judges must use discretion,
how is discretion distinguished from the arbitrary power that
the Rule of Law was meant to protect against?  Why is there
so much cynicism about judges exercising discretion? Before
answering this question, it is worth mentioning that judicial
discretion has not always been treated with the suspicion and
disdain with which Montesquieu and others have held it. The
ancient view of Plato and Aristotle saw discretion as essential
to the activity of judging. Plato said:

In a country where the regulation of the courts is as
satisfactory as can be achieved and the judges-to-
be have received a good education and been
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examined by all kinds of tests, it is right and proper
to grant them complete discretion on all points to
do with the punishments or fines that convicted
criminals should suffer.

Plato recognized that an offender may turn out to be
particularly good or bad and the judge adjudicating the case
must give the sanction accordingly.

More recently, wide discretion has been viewed with
suspicion. Why is there a lack of trust in judges’ discretion?
Richard Posner, a judge himself, has the following to say about
judges:

Politics, personal friendships, ideology, and pure
serendipity play too large a role in the appointment
of federal judges to warrant treating the judiciary as
a collection of sainted genius-heroes miraculously
immune to the tug of self-interest… A federal judge
can be lazy, lack judicial temperament, mistreat his
staff, berate without reason the lawyers who appear
before him, be reprimanded for ethical lapses, verge
on or even slide into senility, be continually reversed
for elementary legal mistakes, hold under
advisement for years cases that could be decided
perfectly well in days or weeks, leak confidential
information to the press, pursue a nakedly political
agenda, and misbehave in other ways that might get
even a tenured civil servant or university professor
fired; he will retire his office.

This is hardly Plato’s view of judges. Luckily, according
to Posner, the framers didn’t have Plato’s view either: “the
framers of the Constitution tried to design a government that
could be operated by moral and intellectual mediocrities.”
According to Posner, judges crave discretion because “If they
adhered rigidly [to stare decisis], realistically they would not
be voting as often, because voting implies discretion; if there
is no felt choice, there is not pleasure in choosing.” If they
did not exercise discretion in sentencing “the process would
be turned into a process of mechanical, but laborious,
computation.” Posner’s pessimistic attitude has won out.
Consequently, in recent years we have moved in the direction
of severely limiting judicial discretion, particularly in
sentencing.

What more can be said about the present day skepticism
about discretion? There are a number of reasons for the
mistrust, starting with similar motivation that drives the
conditions for the Rule of Law. Remember that Kant and
Montesquieu advocated the separation of powers because
they believed that human nature was corruptible. Since
human nature was fallible, we ought to structure our
government accordingly, taking the temptation to abuse
power out of individuals’ hands by separating and limiting
their domains of power. The idea of the fallibility of humans
can be traced back to its theological roots in Christianity—
our “Fallen Nature.” The corruptibility of human nature leaves
us skeptical that any human judges can acquire suitable skills,
training, and knowledge enough to be allowed to operate with
unconstrained discretion, to keep from exempting themselves
and their friends, and injecting their own values into their
decision-making.

Critics of discretion often conceive it as “anything goes”
in judicial decision making. Legal Realists claim, for example,
that judges decide whatever they want to decide when the

law is unclear (and according to the Realist it is often or always
unclear). A decision maker may be said to have discretion if
“he is simply not bound by standards set by the authority in
question.” Legal indeterminacy leads to judges deciding on
the basis of personal or political preferences or interests.  This
“anything goes” theory presents a great challenge to the
legitimacy of adjudication under law and undermines the
normativity of law. Fortunately, this theory is not intellectually
defensible.

Another reason for skepticism about discretion came out
in the push for federal and state sentencing guidelines. What
led the way for determinate sentencing and the guidelines
was a growing public outcry about judges being “soft on
criminals.” It was widely thought that judges were too lenient
on offenders and the guidelines were to tie the hands of judges
and make them hand out the harsher sentences. Another
reason for the guidelines was the issue of fairness.
Unconstrained discretion permits judges to hand out disparate
sentences for the same offense. These discrepancies appear
to violate the formal principle of justice that demands that
we treat like cases alike. Comparative injustice can be a
problem, but there is another problem as well with judges
having wide discretionary authority over sentencing.
Individuals will not know in advance what the sanction is for
violation of a particular offense since it is based upon judges’
ad hoc determinations after the fact.  This violates the
constraints that we said were important for the Rule of Law,
viz., that there are general rules announced ahead of time
and that their application matches the stated rule, applied
prospectively, and so on. Consequently, granting judges wide
discretion in sentencing would be to undermine the essential
ingredients of the Rule of Law.

Are these good reasons for the sweeping renunciation
of judicial discretion? Not entirely. Conceiving of discretion
as “anything goes” judgment, as judges deciding on the basis
of personal or political preferences or interests or on the felt
identification with the litigants, may provide a description or
explanation of what a given judge does, but it is not a
justification. For judicial discretion to be justified it must be
exercised in a manner consistent with the judicial duty to
uphold the law. The judicial duty to uphold the law excludes
some kinds of reasons from judicial deliberations. Judges
have a duty, for example, to act impartially, “without respect
to persons.” Therefore, judicial duty to uphold the law
excludes reasons for a decision that would constitute not
respecting persons.  Discretion is not a matter of unbridled
choice; it is a matter of judgment that may earn respect from
members of the legal community and others.

 Focusing on the narrow area of judicial discretion in
sentencing, there are certainly reasons for thinking that judges
can abuse that power. Judges who routinely hand out stiffer
sentences to minority defendants would be abusing that
discretionary power by permitting racial hatred to dictate their
sentencing decisions. Those sentences would violate
comparative justice since race alone has no relevance in
distinguishing defendants. Judicial discretion properly
understand excludes some reasons from judicial
deliberation–in this case the race of the offender.

Not all discretion in sentencing is abusive. Justice
demands that like cases be treated alike, but what goes along
with that is that relevant differences between individuals must
be acknowledged. Those differences in the individuals may
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well lead to different sentences being justified. Justice
requires that we individuate. That means that we treat
individuals according to their relevant individual
characteristics that affect their desert.

Usually when we talk about justice in punishment, we
mean retributive justice. Retribution in punishment means
that individuals receive the punishment that they deserve and
that punishment is based not only on the offense committed
but the mental state of the offender. There are, however, other
relevant factors that dictate the just punishment. Individuating
characteristics that are properly considered by the judge in
sentencing are, for example, the age of the offender, whether
it was a first offense, whether the offender is a drug addict,
whether the offender came from an abusive family, among
other factors. Using these individuating characteristics in
sentencing is referred to as equity.

The problem, however, is that in considering the
“narrative” story of the person, we seem to diverge from the
strict retributive sentence. Is it just to weigh these factors into
the decision of the sentence? The law pronounces in general
terms what justice in retribution demands. But regularly the
law is too general and in its generality too harsh in specific
cases. Consequently, equity counsels that we consider the
particularities of the situation and temper or fine-tune our
judgments accordingly. The retributive theory focuses on
giving the person his “just deserts.” Blindly applying the
“correct” retributive punishment to the offense (e.g., murder
deserves death) misses essential features that are relevant
to the desert of the offender in the particular case. Strict
retributive justice presupposes that agents start with the same
abilities and resources to conform their behavior to the
dictates of law. In practice, individuals have very different,
complex backgrounds that affect the capacity to control
aggression and other impulses, to evaluate choices properly,
and thereby to follow the law.  Each individual story tells of a
tangled web of factors and circumstances that shape
individuals’ capacities to comply with the rules of law. Judges
need to employ an “empathetic” understanding of the
offender’s narrative, to try to get inside that person’s life, to
grasp the obstacles that individual had to overcome.
Judgments that do not consider individuals’ narrative stories
are not going to capture the offender’s actual desert.  Failure
to consider these unique factors means that the judge is not
treating the person fairly before the law.  Indeed, interpreting
retribution as devoid of a more complicated picture of desert
makes it susceptible to the same as deterrence theory,
namely, that by neglecting the unique particularities of the
individual, it does not treat the defendant with respect as an
individual.  Exercising discretion in sentencing by considering
the particularities of this person, her “narrative story,” then is
properly part of a judge’s duty in sentencing. It permits
evaluation of all the relevant circumstances, the uniqueness
of each individual person, and then the crafting of an
appropriate legal response. Nevertheless, this is not to suggest
that retribution and equity are the only factors that the judge
must consider when sentencing. Judges have to be sensitive
to the deterrent rationale of punishment as well and balance
those considerations with the interests of retribution and
equity. Saying that judges have discretion is not to say that
“anything goes” in their decision-making. That kind of
unhampered decision-making is not consistent with judges’
duty to uphold the law.  Judicial duty to uphold the law, can,

however, coexist with discretion when the law is understood
to admit and exclude reasons for sentencing decisions.

Considering the role that equity plays in sentencing
makes apparent how discretion is not only consistent with
the Rule of Law but, since it is required by the separation of
powers, is indispensable to the Rule of Law. It is as impossible
for legislators to specify in advance every imaginable
exception to a rule of conduct as it is for them to specify in
advance every possible life story and how those should affect
sentences. When crafting legislation, legislators must rely
upon the judgment or discretion of judges to interpret the
rules reasonably and give out the appropriate sentence.

Rethinking now our initial concern, what about the case
of Billy Budd? Was it consistent with the Rule of Law for the
members of the drumhead court to interpret the statute and
consider the particularities of Billy Budd’s circumstances
when sentencing? From what has been argued, the answer
is yes.

Vere interprets the statute as requiring nothing more than
the presence of the causal connection between Billy’s action
and Claggart’s death. Such an interpretation of a law is
inconsistent with retributive ideas about desert. Some
determination beyond the causal connection is required for
the punishment to be just, particularly when the punishment
is so severe. Billy could have had an epileptic seizure and hit
and killed Claggart and under Vere’s interpretation that too
would have been a capital offense. The Rule of Law does not
require that we interpret statutes “mechanically” or literally
as Vere counsels. Retributivists are interested in the mental
state of the offender so that the actus reus, Billy striking
Claggart, done knowingly versus recklessly versus negligently,
would deserve very different punishments. A reasonable
interpretation of the statute would be: knowingly (with
malicious intent) striking an officer (in the execution of his
office) is a capital offense. Do the facts in this case fit that
description? They do not. Since Claggart was lying when he
accused Billy of mutinous conspiracy, he could not be “in the
execution of his office.” Abandoned as a baby, Billy had a
naive innocence that left him incapable of seeing evil in others
or forming malicious intent. After understanding the complex
web of factors that made up Billy’s life, the circumstances of
the offense, and Billy ’s mental state, the appropriate
punishment for Billy, his “just deserts,” is not the gravest
penalty that society has to bestow upon a person. The
mitigating factors are many, making the so-called strict
retributive response for the crime unwarranted, making it
unjust.

Notice that if the legislature could determine in advance
all the multitude of factors that contribute to desert, then it
would be possible in principle to do away with equity, with
judicial discretion in sentencing, and merely mechanically
hand out the “correct” retributive response. The problem is
that it is not possible to come up with all the possible narrative
stories that would affect the appropriate punishment, and
consequently, legislators must rely upon judges to arrive at
the equitable response.

A fundamental concern for legal systems is to have respect
for the dignity of each unique individual. One significant way
that respect is accorded to individuals is that legal systems
must not “mechanically” hand out sentences without regard
to the uniqueness of the individual narrative of a person’s
life. Judicial discretion, correctly used, respects the
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uniqueness of each individual. Sentences that come out of
that discretion don’t look at individuals as merely behavior,
but rather look at the complex inner life of the actor, the
circumstances in which he acted, to ascertain the appropriate
punishment. Does that mean that anything goes, and judges
have unlimited discretion, no boundaries to their decision?
No, that kind of unprincipled discretion would undermine the
Rule of Law, amounting to judges having arbitrary power.

In a perfect world, then, judges would determine
punishment on the basis of equity, which refines and tempers
the retributive response. Since we realize that we don’t live
in a perfect world, the moral ideal of equity probably wouldn’t
be achieved and permitting too much discretionary space
for judges to find the equitable response might lead to abuses.
In practice, we will want to codify appropriate ranges of
punishments, thereby limiting the space for equity, but not
wholly eliminating it. Additionally, abuses are most egregious
when they err on the side of too much punishment;
consequently, equity should play a larger role in mitigating
sentences. When the judge empathizes with the offender,
understanding the complicated web of factors that lead to
this occurrence, then leniency in punishment may well be
appropriate as it was in Billy Budd’s case.
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Legal Theory and the Rule of Law

Noel B. Reynolds*

When future Nobel Prize winner F. A. Hayek wandered out of
economics into the fields of political and legal theory in the
mid-1940s, he was widely ignored and not much appreciated.
Hayek was convinced that latent in the western traditions of
law lay a doctrine of rule of law that he and others could
wield as a powerful new weapon in their war against an
expanding socialism in Europe and America.  The first legal
theorist to pick up on the idea was Harvard’s professor of
jurisprudence, Lon L. Fuller, who incorporated Hayek’s
principles of the rule of law into his 1963 Storrs lectures and
labeled them the “inner morality of law.”  Over the next four
decades, the rule of law gradually attracted increasing
attention from positivist and natural law theorists alike, and
most recently it has provided the subject for several significant
publications each year.  Perhaps because of the way Hayek
used the concept, legal theorists were slow to agree that it
should play a central or important role in legal theory.  This,
too, has changed as the rule of law has increasingly been
recognized as a central and essential element of the idea of
law itself.  Where it was once thought to be a morally neutral
element of that concept (Fuller and Oakeshott), it has more
recently been saddled with explicit moral content (Finnis,
Dworkin, and most recently Barnett and Allan).

As with most branches of philosophy, legal theory begins
with the real world and the problems of understanding that
arise as humans try to explain their experiences in that world.
Law—like language, science, morals, and politics—has been
a feature of human societies from ancient times to the present.
Law seems like a rather simple feature of those earlier
societies compared to the complex legal systems of our own
day that can hardly be constrained within national boundaries.
Legal theorists have yet to reach the levels of agreement that
characterize these other fields of philosophical and scientific
endeavor as to just what it is that requires explanation.  With
the revival of natural law thinking in the last half century, the
concept of law seems at least as controversial today as it was
half a century ago.

The principal source of continuing disagreement derives
from the mid-century positivist insight that law and morals
are separate things.  On the one hand, the notion of legal
obligation must be recognized and addressed by any
successful explanation of the full range of legal phenomena.
On the other hand, positivists saw no reason to explain that
widespread form of obligation as being derived from moral
truths that bind all human beings.  Somehow, it was a feature
of human interaction that could take different forms across
time and space and was not tied to any particular moral
theory.  In fact, its very function appeared to be the facilitation
of harmonious actions by people who might personally be
guided by quite different moral theories—with no requirement
that their moral differences be resolved as a pre-condition of
such actions.  And unlike moral truth, legal obligations can
be changed by human actions of all kinds.  They are social
facts.  Legal obligation did not seem to fit into standard moral
theory.

In this essay I will recommend a conventionalist version
of the positivist concept of law that recognizes the concept
of rule of law as an important and integral feature of the idea

of law itself.  I will further explain how this approach can give
full recognition to both the factual and the normative character
of law, but without invoking moral or political theories that
would entail truth claims beyond those generated by human
action.  To this end, I will begin with an account of law, as we
experience it in human societies—borrowing insights from
both sociologists and economists.

Law is a human invention that is widespread, but not
universal.  It is always attached to a particular people, for
whom it provides guidance in the daily pursuit of their
interests.  Legal jurisdictions may overlap, and humans make
choices that bring them under different systems of law at
different points in time.  Theorists have generally come to
accept Hayek’s insight that law is strongest in societies where
individuals are free to pursue their own life plans with minimal
interference from the state, and that where the officers of the
state have wider discretion to impose their own wills on the
citizenry, without constraint of law, there is correspondingly
less meaningful freedom for individuals.  The claims of Hayek
and Fuller—that a principal purpose of law is to provide
standard and protected ways for people to pursue their own
interests—are now widely accepted.  As human societies
grow in size and complexity, new forms of law are developed
apace to accommodate those complexities.

This kind of thinking undermines the older assumption
that law is a creation and instrument of governments and
rulers.  While that may be true of particular rules of law, the
agreement of a people to bind themselves to the same legal
system seems to be both logically and chronologically prior
to the governments they create to service their systems of
law.  Politics itself turns out to be a product of that agreement.
For where there is no law governing human interaction, there
is only war.  Politics arise when war is exchanged for law.  In
a regime of law, the people can seek, through political activity,
the creation and implementation of particular rules of law
that will protect or advance their individual interests and
dreams.

The approach I will take in this essay will be to sketch an
account of law as convention that will provide empirical
grounding for the principles of the rule of law.  Rather than
argue philosophically for the particular concepts of this theory,
I will argue for the preferability of this general theoretical
approach over the alternatives in terms of its ability to account
for the major elements of our experience of law in ways that
correspond to our actual experience—and particularly for its
superior account of the notion of rule of law.

I will start with a revised version of the simple notion,
endorsed by positivists from Hobbes to Hart to Coleman, that
law is grounded in a set of conventions.  The first of these
conventions, on this revised account, is an agreement
between all parties to yield their individual right to veto any
rule that would impose obligations upon them—and to create
by this agreement a common authority to promulgate and
administer rules that all are obligated to obey and to enforce
those rules as necessary.  Every member of a legal system is
presumed to have accepted this convention.  The second
convention, which is more like Hart’s rule of recognition and
which can be negotiated independently of the first—but not
antecedently—is the form and process of government that
will bear this authority.  This one does not require unanimity
about the specific outcome, but only acceptance of the
process that produces it.  It is the function of a constitution to
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spell out these institutional structures and their relationships.
The basic logic of such a fundamental convention assumes
that all parties find the creation of a common authority to be
in their interest, and that the agreement has certain conditions
attached to it which guarantee to the extent possible that the
authority will not be turned against them inappropriately.  It
is these conditions which are embodied in the principles of
rule of law as spelled out originally by Hayek and more fully
below.  It is by adherence to the rule of law that the citizens
and their public officials preserve the original convention and
the obligations to obey the law that flow from it.

The Problem
The difficulty of accounting for both the factual and normative
aspects of law has long defined the central issue in legal
theorizing.  In the 1980s, writers from both sides of this dispute
proposed that a mutually acceptable solution might lie in the
characterization of law as a particular kind of convention
which was both a social fact and a framework of reasons for
action.  The thesis at issue has been variously labeled the
coordination thesis or the thesis that law is convention.  The
basic ideas are drawn from that branch of formal game theory
which deals with coordination problems, those problems in
which all parties stand to gain through collaboration.  Certain
social and linguistic theorists have seen in these non-zero-
sum games a helpful explanation for the emergence of
conventions or rules.  Given that in this account such rules
arise out of simple factual conditions, if it can also be shown
that these rules provide reasons for action, we may in fact
have a promising solution to the central quarrel of legal
philosophy.

Early critics of the coordination thesis, as well as
advocates, focused on coordination analysis as a means of
justifying particular rules of law, rather than the fundamental
convention that establishes a community of law.  In my view,
this was a serious mistake on both sides.  Advocates were
hard pressed to demonstrate that every rule was a true
coordination solution, and critics were handed too many easy
targets.  The coordination problem, as defined centuries ago
by Thomas Hobbes, is the human condition in the state of
nature without law.  The coordination solution to that problem
is the creation of an authority.  The subsequent rules made
by that authority may or may not meet the formal
requirements of coordination problems and solutions.  But
that doesn’t matter, as their justification need only derive from
their origins in valid exercises of the authority.  The right place
to focus our interest in coordination theory as it might apply
to legal theory is where the classical and contemporary
theorists of political contract have focused.  If a coordination
thesis has a chance to bridge the gap between positivist and
natural law theory, it will be by conceiving of the fundamental
arrangement that constitutes the legal society as a convention
arising out of a coordination problem.  If Hart’s rule of
recognition can be seen as being derived from this
convention, perhaps it can be shown also to have the kind of
normative force that its critics have denied it.

A.  Conventions and Certainty
Before exploring the particular implications of a
conventionalist theory of law, it will help to review what
sociological theorists from Parsons to Luhmann have learned
about the ideas of convention and rule in the most general
context of human action.  Mutual adherence to conventional

rules is the technique we use for reducing most of the
uncertainty of our social world.  By convention we stipulate
sets of legitimate expectations that we each have of one
another’s conduct.  This simplifies life greatly.  When someone
disappoints these expectations we can blame them without
needing to revise our own cognitive models of the world.
Equipped with such sets of conventional rules for conduct,
we can interact meaningfully with others through language,
markets, the law, family mores, morality, systems of religion,
or games.  Furthermore, such interactions do not necessarily
presuppose any prior experience with or knowledge of the
others with whom we are interacting.  Eliminating most of
the uncertainty in such relationships requires only that the
parties accept the same conventions.  By adopting stipulated
rules of action as conventions, we cut short the infinite spiral
of expectations that must be calculated for human interaction
and thereby render human actions and expectations
predictable.  As certainty rises, so does the value of the
individual freedom of society members to work toward an
improvement of their lives or toward other goals important
to them.

our man-made theories of the natural world provide us
with a structure of laws that can guide our interactions with
nature, so also, man-made conventions provide us with a
structure of rules for guiding social interaction, or for
coordinating our behavior with the legitimate expectations
of others.  This means that in our social lives we have two
possibilities of reaction to disappointment.  We can make
cognitive adjustments, or we can hold firm in our structures,
requiring the world to adjust to our (normative) expectations.
This account of the distinction between cognitive and
normative structures is offered by the sociologist Luhmann
to clarify elementary law-making mechanisms.  Normative
expectations give us grounds for holding disappointments
against actors.  Thus “norms are counterfactually stabilised
behavioural expectations.”

B. The Source of Legal Obligation
This counterfactual element of norms implies their
unconditional validity and is the major source of the “ought”
in the law.  Legal obligation expresses this function of
counterfactual validity.  On this view, the “ought” of the law
has little to do with either background moral or political
theories or threats of enforcement.  All it means is that each
member of a legal community has a legitimate expectation
that others act as they ought, i.e., in accordance with the
conventional rules, just because they have agreed to the
authority which has produced those rules and not because
they reflect any ultimate moral truth or other reality.  The same
obligation obtains in instances where the rule is arbitrary from
every moral perspective (e.g., driving on the right or on the
left).

It is worth noting in passing that to attach the law to a
theory of moral truth is to lose this advantage—for that would
tie the “ought” of the law back to a cognitive uncertainty, i.e.,
the truth about morality.  And to the extent that moral truth is
thought to be objective and knowable, determining the
“ought” of the law is transformed back into a cognitive
problem with all the residual uncertainty and ground for
controversy which that entails.
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C.  The Sociological Basis
The idea that human actions are best described with
reference to such systems of reciprocal expectations is
fundamental to the sociological theory of Talcott Parsons and
other social interaction theorists.  Parsons’ central thesis was
that

…as soon as several actors who are each able to
choose the meaning of their action subjectively want
to act in relation to each other in a given situation,
the mutual expectations of behavior must be
integrated, and this could happen by aid of the
stability of lasting, learnable and internalizable
norms.  Otherwise the ‘double contingency’ of the
determination of meaning between two subjects
could not be overcome, nor could the
‘complementarity’ of expectations be established…
[E]very lasting interaction presumes norms and
without them a system could not exist.”

Conventions and Their Assumptions: Insights from
Game Theory
It is helpful, in trying to grasp the huge magnitudes of the
ignorance we overcome through the use of rules, to look at
the rule-formation process in the microcosm of two-person
relationships.  Schelling’s work in game theory provides some
of the most helpful insights into the nature of conventions
and the ubiquitous human activity of forming conventions.
Schelling recognized that not all games are zero-sum and that
there are games in which each player can win only if the other
does as well.  Schelling became interested in these games
because of the coordination strategies they can produce.  The
success of players in such games depends on the degree to
which they can accurately perceive what the other player
expects them to do so that they can do it and achieve perfect
coordination.  The universal strategy of players in such games,
regardless of the level of communication allowed between
them, is to establish conventional understandings which have
no intrinsic value, but which serve to signal intentions and
expectations to each other.  Even in games where no overt
communication is allowed, players universally find ways of
suggesting patterns of conduct or rules of behavior to one
another which greatly improve their joint chances of winning
the game.

From this we learn that even the simplest exercises in
two-person coordination require the establishment of at least
implicit conventions or rules.  A complex society is possible
only because personal, face-to-face relationships are not
required for establishing such rules for mutual interaction.
Rather, the community provides the means for producing,
publishing, perpetuating, and modifying the rules of language,
markets, and the law.  The rules which can protect us from
risks of error are largely public goods equally available to all
community members.

It is important to point out that the error we seek to avoid
in social interactions is not so much the error of predicting
wrongly what others will do but misjudging what they will
expect us to expect them to do.  Our own actions are based
in expectations of expectations.  Rules have their main benefit

at the reflexive level of expectations of expectations,
thus creating certainty of expectation from which
follow the certainty of one’s behaviour and the

predictability of others’ behaviour only secondarily…
[C]ertainty in the expectation of expectations,
whether it be by aid of purely psychological strategies
or by aid of social norms, constitutes the essential
basis of all interaction and is much more meaningful
than the certainty of fulfilling expectations.
(Luhmann 1985, 30)

Rules are able to accomplish this in a complex society
for several reasons.  Rules anonymize and take the
expectations into the realm of the impersonal.  They are valid
regardless of who expects or does not expect.  Rules are
temporally stable; they do not require renewed
ascertainment.  And rules are so abstract in their factuality
that they regulate the expectations of expectations (Luhmann
1985, 30).

Conventional Rules Imply Mutual Advantage
Because the agreement implicit in conventions is present
most visibly at the time a convention is born, an understanding
of conventions for the purposes of legal theory can benefit
from accounts of the process of convention formation.  Again,
Schelling is perhaps the most helpful on this score.  It would
seem intuitively correct to assume that agreements emerge
in the coordination of action (from the point of view of the
actors) when there are opportunities to benefit mutually from
such coordination.  Because the operation of rules tends to
regularize behavior, rules most naturally enter our lives when
there is advantage to be had from such regularization.  Such
areas of life include those where (a) conflict might be
dangerous, (b) cooperation would be beneficial, (c)
understanding is a condition for amelioration, or (d) one’s
behavior directly impinges upon the welfare of others.

When we speak of conventions as solutions to
coordination problems we specifically think of the problem
from the perspective of the various actors whose actions
require coordination.  In such problem situations there are
two fundamental factors which prevail.  First, the gains for
each participant from coordinating action are usually so
significant that there is incentive on both sides to find a
solution.  Second, because each actor is a separate individual,
his or her specific interests may indicate a somewhat different
solution than what will be most preferred by any other actor.
Thus, any solution reached by agreement among the actors
must be advantageous in some way to each one, but will not
likely be maximally advantageous to any.

Levels of Convention
Given the complexity of modern societies, we could not speak
of law as convention unless we had an extended concept of
convention formation that preserved the notions of
participation and agreement beyond the point where face-
to-face negotiation is possible.  The following sketch of a
theory of levels of convention formation might help show how
that is possible.

To this point I have only considered examples of simple
conventions where people could come together in
arrangements which straightforwardly meet their various
requirements on some specific issue.  Nothing is required for
such agreements beyond information, initiative, knowledge
of self-interest, and some freedom of action.

The enormous improvements available through such
primary level conventions soon attract our interest in
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extending this technique into situations which are more
complex.  Simple exchanges or arrangements are not feasible
for all situations where there are mutual benefits to be had
from agreements.  Examples of such complicated situations,
all of which are exemplified in some context by law, might
include:

1. Conventions involving large numbers of participants
where the time and effort required to include
everyone in the negotiation are not easily justified
by the gains to be had.

2. Conventions which benefit a community as a whole
but do not benefit all participants equally.

3. Conventions which are neutral with respect to
individual interests, and which could easily be
different, but which are important to have, in
whatever form (e.g., traffic rules).

4. Conventions which produce or constitute public
goods and thereby provide motivation for
anonymous and unilateral cheating.

In a broad sense, all such complicated situations pose
coordination problems in the game theory sense of the term,
at least if it can be construed broadly.  In these situations, all
participants stand to gain from the establishment of mutual
rules, but the means for negotiating such rules are costly or
impossible to manage.  For such situations, it does make
sense, when the situations obtain for the same definable
group of participants, to solve the coordination problem in
Hobbesian fashion by creating an authority which can act not
as a member of the community, but in the name of all
community members, and can formulate rules to govern
these situations.  The fundamental and essential convention
on which all the rest stands is the agreement to enter into a
community of authoritative rules or law.  Because of Hobbes’s
insight that “no man can be obligated except by an act of his
own,” this convention entails the daunting requirement that
it be based on unanimous agreement.

The Unanimity Requirement
As daunting as the requirement of unanimity might first
appear, it does have a solution—which in turn resolves the
puzzle about rule of law.  Unanimous agreement to the basic
convention of a legal society presupposes some expected
benefits to all and avoidable injury to none.  Many-party
exchanges or agreements reached by unanimous consent
retain the same unqualified voluntariness as a freely engaged
two-party agreement.

But actual unanimity in a law community is impossible
to ascertain.  As a result, a substitute notion is needed.  The
common error of much democratic theory is to compromise
for something like majority rule, which is an essential part of
public decision making.  But majority rule alone is inadequate
for the creation of universal obligation to obey laws.  The true
analogue to unanimity is rule of law.  The conditions of
equality, generality, and prospectivity assumed in the rule of
law can be construed to preserve the abstract conditions of
unanimous agreement.  It only makes sense that in voluntarily
ceding their veto right over the process of making rules of
law that would obligate them in the future, people would insist
on certain conditions—that (1) no such laws could single out
identifiable individuals for penalties or benefits, (2) all
individuals would be treated equally under any laws or
procedures, and (3) the rules could not be changed after the

fact or in any other way that might hand discretionary or
arbitrary power to those functionaries authorized to apply the
penalties of law to specifiable individuals.  On analysis, these
and other similar conditions turn out to be equivalent to the
long-recognized principles of the rule of law, and to include
some others not previously recognized in this connection.

It is at this point in the analysis that the works of F. A.
Hayek and Michael Oakeshott are so valuable in spelling out
what such a form of association would be like in the abstract.
But the actual constitutional structure of such a community
and the actual laws it would produce over time would be
contingent on the experience, wisdom, interests, and political
balance represented in the community.  And they could be
authoritative only on the basis of an understood, fundamental
agreement to form and maintain a community of law, made
in spite of the inevitable fact that there would be winners
and losers on specific issues.  The reasons for engaging in
such a convention include not only the evils it can remove
(Hobbes) but also the vastly augmented opportunities for
human action that it creates (Hume).  Nor is such a
fundamental convention self-enforcing or maintaining, as the
collapse of law under the Third Reich and countless other
examples demonstrate.

Perhaps the most improbable claim of this theory is that
a legal system can reasonably be characterized as resting on
the actual agreement or consent of every member of the
society that is obligated to obey the law.  The defense of this
assumption is only possible for those societies in which adults
can choose to leave—taking all their legally obtained assets—
at any time.  In such a society, all persons are deemed to
consent to the authority of law, either because they chose to
move into the geographical area served by that legal system,
or because they were born there and never chose to leave
for another situation they deemed preferable.  This conclusion
does not require that their choices include objectively optimal
alternatives.  We live in the real world, and our choices of
regimes are limited to the ones that actually exist.  When we
choose one that actually affords us the protections of law,
and we take advantage of that law to further our own interests
by participating in the market and the legal society, we give
the members of that society sufficient reasons to expect that
we will obey the law and that we expect them to do the same.

The agreement of a community to a fundamental
convention of this kind constitutes a special kind of
community, which subsequently gains definition as it
establishes a body of coincident rules that apply equally to
each member of the community and a set of established
procedures for maintaining the magistracy and revising the
rules.  Such communities are legal societies, bound by their
mutual obligations to a authoritative laws and a government.

Constructive Unanimity
The move from actual unanimity in social-decision making
to the establishment of legal authority merely recognizes the
practical impossibility of achieving complete agreement on
a day-by-day basis, as well as the temptation to hold out for
inordinate concessions that the requirement of unanimity
creates for individuals.  The conventionalist theory advanced
here claims that it is rational, given the impossibility of
achieving actual agreement on every rule that will necessarily
affect all members of the society, to concede one’s veto over
such rules in exchange for institutions of authority on certain
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conditions that will govern the future exercise of that authority.
The creation of legal authority is by definition unanimous as
such authority only exists for those who agree to it and choose
to take advantage of its existence in their lives.  Scholars who
have studied the process of social agreement have noted a
number of general characteristics of such agreements.  I have
elsewhere shown how these empirically identified
characteristics of actual agreements can be generalized as a
set of abstract conditions of agreement.

One of those conditions is that the authority be
constrained by a standard of constructive unanimity, that is,
that it be limited in its actions to creating and enforcing rules
and procedures that all members of the society might
reasonably have agreed to in advance.  This is not a Rawlsian
veil of ignorance.  The assumption has to be that people
knowing their actual preferences, values, needs, and abilities
could reasonably have agreed to let standards be laid down
by public officials.  This notion of constructive or ad hoc
unanimity suggests the following as implicit limits on all legal
authority:

1. Rules cannot violate the deeply held moral and
religious beliefs of citizens.  To the extent that these
are matters many people hold to be more important
than anything else, including life itself, it is not
reasonable to expect them to put these at risk in
agreements made with others to improve their
situations in other respects.  This may limit the range
of moral and religious views that can share a single
legal system.  But note that it is a negative restraint
only and does not require complete moral and
religious agreement.  It does require religious liberty.

2. Authoritative decisions cannot arbitrarily single out
individuals or groups for particular penalties or
benefits.

3. The public officials themselves, in their private roles
as citizens and in their public roles as magistrates,
are subject to all the rules they create.

4. There can only be one set of rules for everyone.
There can be no special (privileged or repressed)
categories of citizens.

5. Rules cannot be changed after the fact or made
retroactive in their application without the actual
consent of all concerned or compensation to those
negatively affected.

6. All making and enforcement of rules must be
knowable and observable by all citizens.

7. Every citizen must have reasonable access to the
process by which the rules are formulated and
administered.

8. Every citizen, when accused of rule violations, must
have full opportunity to defend his or her case before
disinterested judges .

Other conditions of such social conventions could be
listed.  This short list includes some of the most important
conditions of conventionality.  The claim is that any
fundamental convention to be ruled by law implicitly holds
these as limitations on the authorities it creates.  These are
not moral principles, but are factual conditions that protect
constructive unanimity.  Given the anticipated benefits, it is
reasonable to give up one’s veto to an authority that can be
expected to act within these limitations.

The Principles of the Rule of Law.
The link between this kind of rational actor analysis and
traditional natural-law and rule-of-law theories is that most
of these conditions of conventionality can be expressed in
terms of the widely recognized principles of rule of law,
particularly as these have been articulated by Hayek and
Fuller.  Elements 1 and 7 on this list have not been previously
recognized in rule of law discussions.  The others are directly
translatable into recognized rule of law principles as follows:

1. The principle of generality—all rules must be general
in scope.

2. The principle of generality (again!)—the rules must
apply to everyone.

3. The principle of equality—there cannot be more than
one class of legal persons.

4. The principle of prospectivity—new rules can only
apply to the future.

5. The principle of publicity—no secret rules or
prosecutions are allowed.

6. The principle of due process—all prosecutions must
follow established rules which give defendants and
plaintiffs full opportunity to defend their actions and
their interests.

On this analysis, the conditions of conventionality or
constructive unanimity are equivalent to the principles of the
rule of law.  Rule of law is revealed as an implicit norm or
standard for legal communities that understand law as
agreement or convention rather than coercion or habit.  Rule
of law just means constructive unanimity or conventionality.
This includes, but goes far beyond, the view that authority
requires obedience to law.  It also entails a broad set of implicit
limits on all authority.  Not just anything can be a law.  There
are implicit standards and limits in much the sense that natural
lawyers have always wanted.  But these standards are not
derived from abstract moral or political principles.  Rather,
they are derived from social facts, from actual individual
choices made for whatever reasons people (who may be
presumed to act according to their own moral convictions
and interests) may have as they pursue what they consider
to be important in their lives.  Thus the theory claims to
transcend the recognized impasse in legal theory by basing
law in social fact, while identifying broad standards inherent
in law.

The Rule of Law
On the theory sketched in this paper, the principles of rule of
law become tests of conventionality.  They provide a legal
system with non-conventional, necessary norms for regulating
a system of conventions.  They are the substitute for a theory
of justice or rights or principles (Dworkinian).  Yet they are
not substantive.

The principles of rule of law in this context need not be
suspected of being disguised guardians of Kantian autonomy.
People do not have to be Kantians to prefer a society of
conventions to a rule of tyrants, even if it turns out that in
principle Kantians would favor such an arrangement.  So also
might liberals of other stripes, including utilitarians.

The side benefits are enormous.  The first of these is that
by admitting the notion of convention, the logic of consensus
infuses the system of law with a higher order of normativity—
the principles of rule of law which become non-ethical and
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non-natural law criteria for a principled criticism of law.  And
these meta-legal principles are sufficiently powerful that they
cover most of the ground that the ethical theorists and natural
lawyers want included in the critique of law.  Furthermore, it
makes the critique internal to the legal system, and available
to judges.  It is a means whereby such second order norms
can be invoked without any presumption that a particular
system of ethics may be correct or even preferable.

The weakness from the point of view of more extreme
natural lawyers and political theorists will be that there is no
absolute protection of rights.  This is correct.  The system
cannot maintain itself against a determined, contrary
consensus in the population.  Rule of law is a spectacular,
but fragile achievement in human societies.  Its continuing
existence and effectiveness will always depend on the
understanding and commitment of citizens to preserve it in
difficult times.  Hence, the recurring recognition of political
theorists—that free societies depend as much on public virtue
for their success as they do on well designed constitutions—
is well founded.
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The Legal Coordination Game

Gerald F. Gaus*

I. The Coordination Model of Political Authority
Jeremy Waldron tells us that “the felt need among members
of a certain group for a common framework or decision or
course of action on some matter, even in the face of
disagreement about what the framework, decision or action
should be, are the circumstances of politics.”  Political authority
and the law, Waldron insists, presuppose the circumstances
of politics. We reasonably disagree not only about conceptions
of the good life and value, but about justice and the common
good. However, because we need to act together, we cannot
rest content with each going his own way. We thus have to
deal with the fact that we reasonably disagree while achieving
some sort of unity of action. Thus our need for political
authority and the rule of law.

According Waldron’s interpretation of the circumstances
of politics, then, we (1) feel a need for a common framework
or action yet (2) have intractable, yet reasonable, differences
as to what that should be. Waldron understands the problem
in terms of an impure coordination game as in Figure 1 below.

 Figure 1: An Impure Coordination Problem

This is Luce and Raiffa’s “Battle of the Sexes” problem. Row
and Column wish to go out together: he wants to go to the
fights with her (<R1, C1>); she wants to go the ballet with
him (<R2, C2>). Either coordination point (<R1, C1>, <R2,
C2>) is preferred by both of them to options in which they
fail to coordinate. Thus <R1, C1> and <R2, C2> are
coordinative equilibria.

Waldron clearly thinks all this is important for an analysis
of the rule of law, though it is not quite clear just how it is
important. He tells us that whether such a coordination game
will be solved

depends on the circumstances of each case,
including how much more each prefers his or her
own favourite outcome to the less favored
[equilibrium point], how likely each  thinks it is that
they will get their favourite outcome by holding out,
etc…I do not want to claim that law solves PCs
[coordination games] and that is why we should
respect it. (LD: 104)

The law, Waldron argues, can make one coordination point
more salient by attaching sanctions, and so make it less likely
that people will hold out for their favorite outcome. “But
before it can do that, the society must have decided which of
the coordinative strategies to select as the one to be bolstered
in this way. That itself is no mean achievement—and I want
to say that it is by embodying that achievement that law
commands our respect” (LD: 104).

The idea seems to be that although a specific law
contributes to coordination by “selecting” a specific
coordination point, it does not necessarily “solve” a
coordination problem: the “achievement” of the law is to
select which coordination point should be sought.  It is hard
to see just what this means—unless we actually coordinate
on a point, the selection of it as the one to be pursued does
not seem much of an achievement—but what is clear is that
Waldron believes that law and legal authority can be modeled
on an impure coordination game:

We want to act together in regard to some matter M,
but one of us thinks it is important to follow policy X
while others think it is important to follow policy Y,
and none of us has reason to think any of the others
a better judge of the merits of M than himself…

In these circumstances, the following will not be a
way of settling on a common policy: each does
whatever he thinks is important to do about M. We
must find a way of choosing a single policy in which
[we]…can participate despite our disagreements on
the merits (LD: 107)
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As Waldron understands politics, we will debate and
discuss the merits and demerits of each of the possible
coordination points (policies); since it is an impure
coordination game, I prefer a different coordination point
(<R1, C1>) than do you (<R2, C2>),  and so we have
something to argue about. However, we each prefer any
coordination point to lack of coordination (<R1, C2>, <R2,
C1>). In essence, then, Waldron argues that we need to
coordinate on some single reasonable policy, even if it is not
the one that each of us sees as most reasonable.

II.  Is Coordination Always Better than Going it Alone?
In contrast to John Finnis, who insists that the sense in which
law solves a coordination problem is distinct from “the game
theoretical concept of a coordination problem,” Waldron
explicitly draws on game theoretical modeling of coordination
games, so let’s look closer at these games. Now it is tempting
to suppose that the idea of an impure coordination game
necessarily implies that, while we have disputes about the
preferred coordination point, we must find a way of acting
together, since any way of coordinating is better than any
uncoordinated outcome. But things are more complicated
than this. Following David Lewis, let us define a coordination
equilibrium as “a combination in which no one would have
been better off had any one agent alone acted otherwise,
either himself or someone else.”  Given this, it is possible to
have a coordination game in which some uncoordinated
points (which are not in equilibrium) are better for everyone
than some coordinated points. Consider for example Figure
2:

Figure 2: A Coordination Game With a Non-
Coordination Point Pareto-superior to a Coordination
Equilibrium

<R3, C3> satisfies Lewis’ definition of coordination
equilibrium; no one can be made better off by a move by
either. Given Column’s play of C3, there is no move that Row
can make that is better off for anyone; given Row’s play of R3,
there is no way Column can move that makes things better
off for either. Consider <R2, C1>, which is not a coordination
equilibrium; either player can make a unilateral move that
makes both better off. Yet <R2, C1> is Pareto-superior to <R3,
C3>; both players are better off in an uncoordinated non-
equilibrium than in the coordinated equilibrium of <R3, C3>.
So it does not follow that in every coordination game “going
it alone” is always worse than every way of coordinating.

To be sure, in Figure 2 it is rational to coordinate given
the play of the other player. <R2, C1> is not a stable option;
unilateral defection by either player would move them both
to an equilibrium that Pareto-dominates it. Nevertheless, we
see in Figure 2 that it is not the case that in every impure
coordination game it is always better for everyone to
coordinate than if they were somehow stuck in an
uncoordinated outcome. Suppose we found ourselves in <R3,

C3>; this could not be justified on the grounds that, while
some coordination points are better, it is at least better for
everyone than if somehow there was no law that produced
coordination. Figure 2 does not support the view that legal
authority and the law are worthy of respect just because they
help select ways of coordinating, for some ways of
coordinating are worse for everyone than some ways of failing
to coordinate. If we are going to make the coordination
analysis of law attractive we must add, at the very minimum,
the further requirement that to qualify as a legal coordination
game no coordination equilibrium is Pareto-dominated by any
non-coordination point. That is, if legal authority is to be
justified in terms of a coordination game—if we are to explain
why it “commands our respect”—we need to specify an
additional requirement of the game: it must never be the case
that rational agents would unanimously agree to move from
a coordinated outcome to an uncoordinated point. (As they
would in Figure 2, where a move from  <R3, C3> to <R2, C1>
would be endorsed by both Row and Column.) To say that
law allows us to coordinate but that we would unanimously
agree to return to an uncoordinated situation hardly seems a
compelling case for law. More strongly, but still very plausibly,
we should add that in our legal coordination game every
coordination point actually Pareto-dominates every non-
coordination point. It must always be the case that it is better
for everyone (or, at least, not worse for anyone) to act together
than to go it alone in any way. Each person does at least as
well in every coordination equilibrium as he would so in any
way of going it alone. Let us call this the Pareto-dominance
of coordination. Unless this holds, we need to compare
different ways of going it alone to different coordination points;
some people will rationally prefer some cases of an absence
of a legal system to some legal systems.  For them, it would
not be true that each doing “whatever he thinks is important
to do about M” is suboptimal vis a vis every way of
coordinating.  At least from the perspective of some,
coordination would look like a fetish for acting together, which
makes them worse off than they might have been.

III. Coordination on Civil Society
The most plausible version of a coordinative analysis of law
is to see a specific legal system, or political society, as a
coordination point, and so the absence of coordination a state
of nature without law or political society. Hobbes’ theory is
sometimes interpreted in this way. We can depict Hobbes’
state of nature as a no-agreement point, and all civil societies
as equilibrium points. The power of Hobbes’ characterization
of the state of nature is that it is so horrible that every
conceivable political society is a coordination equilibrium that
Pareto-dominates every non-coordinated point. So, by
depicting horrible no-agreement points, Hobbes can show
that everyone benefits by any coordinated outcome (type of
government). Given that all civil societies are coordination
equilibria, no one has any incentive to defect, understood as
leaving a coordinated outcome (a civil society) to return to
the state of nature.

It is often underestimated just how much an effective
coordination account of civil society depends on a Hobbesian-
like state of nature story. As soon as we make the state of
nature a kinder and gentler place, with perhaps Lockean
“inconveniences” but not constant war, we immediately
undermine the claim that all no-agreement points are Pareto-
dominated by every social contract.  Locke was no game
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theorist, but he clearly recognized this. The Hobbesian can
only get her result if anything is better than no agreement;
but if no agreement is inconvenient but not a living hell, then
we will be more selective about possible coordination points.
Some ways of acting together, or some common frameworks,
will be seen by some as worse than no agreement. These
points are not, in principle, possible solutions to the legal
coordination game. People are apt to start insisting on clauses
to the social contract, excluding “ways of acting together”
(types of civil societies) that they rank as worse than the state
of nature. Some may rank regimes without bills of rights as
worse than the state of nature. And the less harsh we make
the state of nature, the more civil societies will not be
perceived as improvements by some contractors, and so they
would be disqualified as possible solutions to the legal
coordination game.

In Figure 3, Option 1 might be the U.S. Constitution with
a Bill of Rights (most preferred by Column); Option 2,
Parliamentary sovereignty with an independent judiciary
(most preferred by Row), and Option 3 a Hobbesian sovereign.
Again, we see that accepting a Hobbesian sovereign (<R3,
C3>) is worse than living in a state of nature.
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Figure 3: Three Social Contracts

The problem here is that <R3, C3> is not a coordination point.
It is not a coordination equilibrium—indeed it is not an
equilibrium solution at all.  The intuitive idea of coordination
as “doing the same thing” departs from the formal idea of a
coordination equilibrium. In the ordinary language sense it
looks as if we coordinate, but <R3, C3> clearly is not in
equilibrium, so in the formal sense it is not a coordination
equilibrium. Thus the analysis of coordination games does
not justify the conclusion that all ways of “doing the same
thing” are better than no coordination because, formally,
some types of “action-in-concert” (LD: 108) are instances of
non-coordination. Thus, just because we have a common
policy X on matter M, it does not follow that X is a coordination
equilibrium. The less harshly we describe the “state of nature,”
the more common policies actually fail to be coordination
equilibria.  And even if some ways of doing the same thing
are genuine coordination equilibria, that is not enough: only
if we have the Pareto dominance of coordination (§II), can
we present a plausible case for the authority of law.

The upshot of all this is that other things equal, the more
attractive the no-agreement points, the more possible
common policies—legal systems—will fail to Pareto dominate
them.  This has deep consequences for Law and
Disagreement.  Waldron advances a number of arguments
against entrenched constitutional rights, but consider what
he tells us is “the deepest reasons of liberal principle for being
unhappy about a Bill of Rights”:

When a provision is entrenched in a constitutional
document, the claim-right (to liberty or provision)

that it lays down is compounded with an immunity
against legislative change. Those who possess the
right now get the additional advantage of its being
made difficult or impossible to alter their legal
position. That can sound attractive; but, as W. N.
Hohfeld emphasized, we should always look at both
sides of any legal advantage [citation omitted]. The
correlative to the claim-right is of course the duty
incumbent upon officials and others to respect and
uphold the right. And the term correlative to the
constitutional immunity is what Hohfeld would call
a disability; in effect, a disabling of the legislature
from its normal functions of revision, reform, and
innovation in the law. To think that a constitutional
immunity is called for is to think oneself justified in
disabling legislators in this respect (and, thus,
indirectly, in disabling the citizens whom they
represent) (LD: 221).

We can now see that, surprisingly, the disability to which
Waldron objects is soundly grounded in the legal coordination
game. Assume that we do not embrace a Hobbesian state of
nature, but we make the no-agreement points (regarding civil
society) less harsh—say people order the outcomes in a way
closer to a Lockean story. Given this Lockean sort of ordering,
legal systems that are understood by some as making them
worse off than they are in the state of nature—say because
people believe such systems violate fundamental rights to life,
liberty and property—will not be genuine coordination
equilibria at all. Moreover, even if some arise as coordination
equilibria because of the choices of others (e.g., <R3, C3> in
Figure 2), they may not Pareto-dominate all versions of the
state of nature. It follows, then, that insofar as the authority of
law derives from its role in improving everyone’s lot by helping
to achieve coordination in the face of disagreement (LD: 108),
it has no authority if it selects a way of acting together, X, that
is not Pareto superior to some state of nature, Y. X would not
be a solution to the legal coordination game. Its way of acting
together does not improve the lot of some: we cannot expect
them to grant authority to states that fail to improve on the
state of nature. The very thing to which Waldron objects—
the legislative disability—is precisely what follows from the
legal coordination game’s account of political authority.
Entrenched rights identify “actions-in-concert” that are not
Pareto-dominant to all states of nature, and so cannot be
solutions to the legal coordination game.

It appears, then, that unless Waldron wishes to take the
Hobbesian route of characterizing all no-agreement points
as horrendous, and so claim that all ways of acting together
are coordination equilibria that Pareto dominate all ways of
“going it alone,” he cannot both assert that the key to
legislative authority is the way in which it assists in solving
the legal coordination problem and that there is something
disturbing in principle about legislative disabilities. If it is the
case that legislation has coordinative authority only insofar
as it is required to solve the legal coordination game, then in
all those cases in which its directives would fail to do so
because the directives are not Pareto superior to some no-
agreement point, it does not have authority.

IV. Legislation as Coordination
Waldron’s main concern, however, is not a coordination
analysis of political life in general, but of politics, and
especially of legislation. Waldron is, of course, right that there
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are some things on which we need to coordinate, and for
some matters the coordination account is insightful. We all
(or, very nearly all) agree that we need some laws of property,
and that any regime of property rights is better than a free-
for-all. Waldron, though, isn’t just out to show that some of
our current laws are coordination points (again, vis-à-vis the
state of nature), but that we can understand debates about
new laws, and our acceptance of their authority, as impure
coordination games. “A piece of legislation deserves respect
because of the achievement it represents in the
circumstances of politics: action-in-concert in the face of
disagreement” (LD: 108).

The story, to recap, is this. We are considering a range of
possible laws {X, Y, Z} with regard to some matter M (LD:
107).  We each rank the alternatives differently (hence our
disagreement). If the law enacted, Y, is the solution to a legal
coordination game it must be the case that Y Pareto-
dominates every no-agreement point. Now it would certainly
seem that the obvious way to characterize the no-agreement
points is that they all constitute no legislation at all on matter
M, so each unilaterally acts in her preferred way. Thus, for
Waldron to show that new legislation solves the legal
coordination problem, it must be the case that “no law at all
on M” ranks below every proposed (possible?) law in
everyone’s preference ordering. And that appears to be what
Waldron does suppose: “Suppose too,” he adds, “that we all
know that M requires a common policy…” (LD: 107).

This supposition, though, is manifestly contrary to fact.
Overwhelmingly, in debates about new legislation a significant
number of people believe that no common policy on M is
required, or at least that no common policy is certainly better
than many of the proposed ways of acting together. Given
Waldron’s very permissive conception of the reasonable, on
almost any issue there are reasonable citizens who believe
that no common policy should be pursued.  Debates about
abortion, drug laws, environmental policy, trade policy,
pornography, affirmative action and stem cell research are
all examples: many would insist that some of the proposals
offered by their fellow citizens are distinctly worse than no
legislation at all. With pornography, for instance, classical
liberals would insist that no common policy at all is the
preferred option: people can read it, buy it, leer at it or
whatever, if doing so is consistent with their other rights (such
as property rights). Some people will prohibit it in their
buildings, others won’t: each going her way is the preferred
option.

Over a very wide range of political issues, then, it would
seem that for each and every proposal P in the set of options,
a number of citizens will rank it as inferior to some no-
agreement points: (1) those who prefer all no-agreement
points to all agreement points, and so rank P and all others
laws behind every way of going it alone, such as classical
liberals in our pornography case; (2) those who prefer some,
but not all, ways of going it alone to all ways of acting together
and (3) those who prefer some non-P option to some no
agreements, but prefer some no agreements to P. It thus
seems almost impossible for any new law to be a solution to
the legal coordination game.

Ah, one might say, but then no new law—liberty—is the
common policy. Allowing porn (or abortion, or not regulating
pollution or stem cell research) is itself a policy, so there is
no getting away from a common policy. This prima facie

tempting reply totally trivializes the idea of a coordination
game and Waldron’s use of game theory. On this view every
cell in Figure 1 is a coordinated outcome; it is just that
sometimes we coordinate by doing things differently. There
no longer is a no-agreement point, for every cell constitutes
a “coordinated” outcome. That clearly won’t do, for not every
cell satisfies the requirements of being a coordination
equilibrium.

Let us consider the problem more carefully. Suppose that
at time t we are playing a coordination game, and have arrived
at an equilibrium. Suppose that the game involves simply the
first two rows and first two columns of Figure 4 (the shaded
cells); and we have an equilibrium at <R1, C1>, a certain set
of laws regarding property rights and personal rights.  Now
suppose at time t+1 a proposal is made to add to the set of
laws a statute against selling pornography (the unshaded
cells).
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Figure 4: Old Laws and New Laws

Although <R3, C3> is a Pareto-dominant equilibrium point (vis
a vis all uncoordinated outcomes), it does not Pareto-
dominate the current coordination equilibrium.  It does not
solve any sort of coordination problem, because there already
is a coordination equilibrium. Even though Row prefers <R3,
C3> to the status quo, she would not defect from <R1, C1>,
and of course Column has no incentive at all to move to <R3,
C3>.

A factor upsetting the current equilibrium would do the
trick. If we are no longer at an equilibrium point, then we do
not have to be moved away from one. Thus, it has been
suggested to me that we might imagine that the current laws
regarding property rights are no longer in equilibrium because,
say, environmentalists refuse to obey them any longer,
believing that they support environmental policies that
environmentalists view as wrong. Hence the
environmentalists might violate the property rights of logging
firms or petroleum companies. Thus we require a new law
to regain coordination. Such a situation is depicted in Figure
5 (again, the original game is the shaded cells, the game at
t+1 includes all the cells).
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Figure 5: Destabilizing New Preferences



— APA Newsletter, Spring 2002, Volume 01, Number 2 —

— 126 —

L
AW

Now given Row’s new preferences, what was previously an
equilibrium  <R1, C1> no longer is, and the new law <R3, C3>
is indeed in equilibrium. But this account takes as its starting
point that Row, the environmentalist, undergoes a preference
change such that he prefers each going their own way, i.e.,
<R3, C1>, to acting together, <R1, C1>. Notice, though, that
this provides a coordination account of new laws only by
undermining Waldron’s main claim: that though we all have
different preferred common policies, we all agree that a
common policy is better than each going it alone. Row does
not think this in Figure 5 at t+1: Row now would prefer going
it alone unless Row gets his preferred outcome—and that is
why Row violates the property rights of owners under the
current regime.

This account of new laws is thus paradoxical. If there is
no preference change, the current laws are in equilibrium,
and there will be no movement to a new law. On the other
hand, there can movement to new laws if some change their
preferences and begin to disobey the current laws such that
we no longer have  coordination. But this requires that some
prefer going it alone to having some (i.e., status quo) common
policies, and that is precisely counter to Waldron’s idea of the
“circumstances of politics.”

Of course exogenous factors may be such that new
problems arise. More sophisticated evolutionary models can
explain why small changes in circumstances and behavior
can lead to new equilibria. I do not wish to insist on a static
model (though, it should be noted, Waldron gives no clue
whatsoever as to how he might wish to include an analysis of
dynamic equilibria into his theory of law). Even in the type of
simple games we are considering, however, we can build in a
rationale for changes of equilibria, e.g., when a new law would
Pareto-dominate the current law, and so everyone agrees
that the addition of the new law is better, as in Figure 6.
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Figure 6: Pareto-dominance of a New Law

Again, the current game is in the shaded area, but because of
exogenous factors the third row/column become available.
Although <R1, C1> is still in equilibrium, it is not in strong
equilibrium as <R3, C3> Pareto-dominates it. We can easily
imagine, then, that a political authority might move us from
the former to the latter. This suggests a different model of
new legislation: rather than seeing it as selecting coordination
points and so helping to solve the legal coordination game,
we might see politics and legislation as moving us around the
matrix, from one coordination equilibrium to another.  At
one point we have <R1, C1>; then we take a vote and move
to <R2, C2>, which is not Pareto-superior, but simply preferred
by a majority. New laws, then, do not help solve coordination
problems, they move us from one coordination equilibrium
to another.

This, I think, is the most attractive interpretation of
Waldron’s account. But its plausibility depends on the
equivocation between “ways of doing the same thing” and
“coordination equilbria” that I pointed out in section III.
Consider Figure 7:
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Figure 7: Legislation v. Coordination?

Suppose we start at <R1, C1>; as in the previous figure,
legislation can move us to a new coordination point, <R2,
C2>, that Pareto-dominates it. But legislation is majoritarian,
so it can also move us to a coordination point in which the
majority (Row) endorses egalitarian measures, taking some
gains away from Column, hence it can move us <R3, C3>.
But for the same reasons it can move us <R4, C4>, which is
not a coordination equilibrium at all. Once we allow that
legislation can move us around the matrix, including to a point
that is not Pareto-superior to the status quo, there is no reason
to suppose that the legislation will really identify a
coordination equilibrium. Only by erroneously supposing that,
by necessity, every way of doing the same thing is a
coordination equilibrium, could that seem plausible.

V.  A New Law or a Return to The State Of Nature?
The claim that legislative politics can be modeled as a legal
coordination game might be saved if we can identify
sufficiently nasty no-agreement points. If, for example, it
plausibly could be maintained that all no-agreement points
represent a return to the state of nature, then new legislation
on M might be usefully modeled on the legal coordination
game. For then M might plausibly be said to Pareto-dominate
all no-agreement points.  But, political rhetoric aside, it is a
rare issue indeed in which the cost of inaction is political
disintegration. Not even Hobbes’ theory endorses this claim.
It is at least plausible to interpret Hobbes as maintaining that
any defection regarding any law threatens a return us to the
state of nature. Suppose this is Hobbes’ view.  If so, then civil
society itself is at stake with every decision whether to obey
every law. However, even on this “Hobbesian” view, ex ante
it is not the case in a Hobbesian state that all new legislation
on M Pareto-dominates no legislation about M at all. As long
as subjects have preference orderings, many are apt to prefer
no action at all to the selected option. To be sure, once the
sovereign makes his choice we might have something that
looks like a coordination game: unilateral defection would
no longer make sense. And of course, the Hobbesian case
thus understood turns on “extremely strong assumptions”—
which is a nice way of saying they are false.

A variant of this interpretation of new legislation as a
legal coordination game has been suggested. Consider what
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it might mean to say there is no law at all on matter M—for
example, what might it mean to say there is no law at all
regarding pornography. I have been supposing it means that
the current legal system remains as it now is, but no additional
law regarding pornography is introduced. But another possible
interpretation employs a more modest version of the return
to the state of nature view. Imagine that we return to the state
of nature in all matters regulating pornography. Thus the
baseline is not all current laws that protect owners of adult
bookshops, property rights, privacy, etc., but a return to the
state of nature regarding all these matters, so that each person
is now at liberty to do anything she wants with pornography,
from reading it, to burning it and, presumably, burning adult
bookstores and pornographers. Call this the hole in the web
of law interpretation: we imagine no agreement points as
absences of any legal regulations relating to this matter. If
that is the baseline, then any new law regarding pornography
will apt to be Pareto-superior to a hole in the web of law.
Again, the trick is to depict the no-agreement points in a
sufficiently dastardly fashion so that anything would be better.

But this seems an awfully odd way to conceive of our
coordination problem. Go back to Figure 1, the simple battle
of the sexes problem. According to the hole in the web of
law interpretation, although we now have a coordinative
equilibrium (say <R1, C1>), moving to <R2, C2> also can be
explained in terms of solving a coordination problem as it is
better than either of the uncoordinated outcomes. Suppose
that we are now at the fights (<R1, C1>) and my wife proposes
that going to the ballet solves our coordination problem,
because it is, after all, better off then no coordinated outcome
at all! But if we are now in a coordinative equilibrium, we
have already solved the coordination problem; saying that
other equilibria are better than no coordination at all hardly
gives us a coordination reason to move from where we are.
Indeed, it misunderstands the concept of an equilibrium.
Once we are at the fights, there is no coordination problem
to be solved, even if my wife would have preferred the ballet.
To be sure, we might think of legislation as simply moving us
from one coordination equilibrium to another, but we have
already considered and rejected that interpretation.

One suggestion that has been put to me is that this model
of law might be insightful if all laws contained sunset clauses,
so that at some point we were indeed thrown back into the
state of nature. That, at least, would solve the puzzle of why
we are constantly leaving equilibria. Numerous objections
confront such an interpretation, most devastating of which is
that our legal system seldom contains such clauses, so the
coordination account could not explain our system. “The
model would work if our system was different than it is” is
not an especially compelling defense of a model of our legal
system. More technically, this analysis would understand law
as an iterated impure coordination game; those sorts of games
have their own range of solutions that are not discussed by
Waldron or other legal philosophers employing game theory.

VI. Coordination Games, Collective Action and the
Rule of Law
Although Waldron explicitly models the rule of law and
legislation on coordination games, often it seems that he
understands them differently, as collective action problems
(LD: 201).  Indeed, that he believes we have an obligation
based on fairness to do our part in collective action suggests

the possibility of free riders and prisoner’s dilemmas (LD:
239ff).  So law might be understood as achieving a public
good, which we all wish but would prefer to obtain without
paying the costs of obedience. This, of course, points to a
very different way of understanding the rule of law. Whatever
problems there may be with understanding law as a type of
collective action problem, it has one great advantage over
coordination accounts: it makes sense of the centrality of
sanctions to law. As Leslie Green effectively demonstrated
with respect to an earlier generation of coordination theories
of law, it is exceedingly difficult for coordination theories to
plausibly account for the role of sanctions in law. Finnis
acknowledged this: if law was an impure coordination game,
“deviance would not be so much wrong as irrational—
unintelligible.” If we are in a coordination equilibrium, no one
has an incentive to unilaterally defect, even if some would
prefer other equilibria. To be sure, it is possible to work in
sanctions in a round-about way—perhaps they are signals
letting people know what are the coordination points are.
But it is hard to see how this accounts for the role of law
enforcement in our political society. It is certainly a stretch.
Given the amount spent on policing and punishment, it would
be an extraordinarily expensive way of letting people know
what the law is.

VII. Conclusion: Law and Coordination Games
I have not argued here that it is unreasonable or erroneous to
understand the law as coordinative. Perhaps Finnis is correct
that there is a distinct, non-technical, notion of coordination
that can be appealed to—some way that makes sense of not
wanting to be played for a “sucker” by non-cooperators (one
cannot be played for a sucker in a coordination game). And
without doubt one of the functions the law plays is to allow
us to gain benefits from coordinating our activities. But it does
not follow that this long-standing insight is enhanced by trying
to employ game theory, and especially if one claims, as does
Waldron, that a specific sort of game is the primary model for
understanding all of law. My point here is not the banal one
that any model of legal authority is apt to leave something
out: as Waldron reminds us, models of authority have to be
purchased “wholesale, not retail” (LD: 121). Rather, I have
argued that the whole attempt to employ game theory in this
way is misguided. It fails to appreciate the requirements for a
solution to the game, what would have to be true for law to
actually be an equilibrium solution, and how our current
understanding of the law would actually be undermined by
depicting it as an equilibrium solution.  Perhaps a much more
sophisticated version, building in an analysis of dynamic
equilibria, could do the job, but surely simple static games
are not the place to look.
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disclosure of information as both one of the greatest goods
and one of the greatest evils.  On the one hand, the disclosure
of information is of the greatest importance as a means to
enabling human beings to make informed decisions and avoid
all sorts of mishaps.  On the other hand, it is essential for the
success of many endeavors that private information be kept
private.  Striking the proper balance between the norm of
disclosure and the norm of privacy is a problem the law must
solve.  This paper assesses the relative merits of two mutually
inconsistent views of First Amendment law with respect to
their capacity to aid in solving this problem.  Unfortunately,
both views can be found embodied in current case law.  The
first view sees the role of First Amendment law as preserving
common law rules which protect freedom of speech and the
press as part of a larger conception of freedom.  The second,
here called “First Amendment exceptionalism,” views
speaking and writing as peculiarly privileged activities, and
potentially affords those who speak and write (eg., members
of the press) rights that others do not have.  The first view can
accommodate the privacy norm by prohibiting publication of
information that was obtained in violation of common law
duties (information, for instance, that was obtained by
trespass, fraud, or breach of confidence or contract).  The
latter view tends to encourage the creation of exceptions to
such duties, and thus eliminates potential solutions to the
conflict between the norms of disclosure and privacy.

Mahoney, Paul G.  “The Common Law and
Economic Growth: Hayek Might Be Right,”
30 Journal of Legal Studies 503-524 (2001).

There is evidence, the author maintains, that financial markets
contribute to economic growth and that legal institutions
contribute tot he growth of financial markets.  There is also
evidence that countries whose legal systems derive from the
common law tradition provide superior investor protections,
on average, than those whose legal systems derive from the
French civil law tradition.  The question is: Why?—for there is
not much substantive difference, in fact, in legal rules in
countries with the two types of legal system.

The answer, the author believes, lies in the different views
in the two sorts of system about the roles of the private sector
and government, and this, in turn, implicates differences in
the origins, in the 17th and 18th centuries, of  the common law
and civil law systems.  During the disturbances in England in
the 17th century the judges enlisted on the side of Parliament
and against the centralizing tendencies of the monarchy.  More
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specifically, they both insisted that the Crown was subject to
the common law, and created a law of property that
transformed landowners from tenants of the king to modern
owners.  In 18th century France, in contrast, the judges enlisted
on the side of the monarchy and thus became targets of the
revolution.   In the resulting political system the judiciary was
placed under the control of the government, in order to insure
that the “general will,” the policies of the elected government,
could be implemented without judicial interference.  These
historical happenstances account, the author believes, for the
more individualizing tendencies of the common law and the
more centralizing tendencies of the civil law—as reflected in
the sharp distinction between public and private law that is
central in the latter but not the former.

Using techniques of regression analysis, the author
presents data, based on a sample of 102 countries, in support
of the claim that average annual growth in real per capita
GDP is greater in countries inspired by the common law than
in civil law countries.  He claims that common law countries,
between 1960 and 1992, grew, on average, 0.71% per year
faster than civil law countries.  The explanation, he argues, is
more dispersed governmental power and, as a result, superior
protection for property and contract rights in common law
countries.  He argues also that the data show that the relation
is causal.

Merrill, Thomas W. and Smith, Henry E.
“What Happened to Property in Law and
Economics?”  111 Yale Law Journal 357-398
(2001).

The authors argue that under the influence of the legal realists
and of Hohfeld, Coase, Calabresi and Melamed, and the law-
and-economics movement, the idea of property has
metamorphosed from a right in rem to a package of rights in
personam.  Whereas an in rem right was understood to involve
a special type of relation of a person to a thing that confers
rights that are good against the world, the modern “bundle of
rights” analysis takes property to be a variable list of rights
against identified persons with respect to particular resources.
Some writers, for example, see ‘property rights’ (or ‘property
rules’) merely as devices for establishing baselines for
exchanges, contractual or otherwise, leading to highest-value
uses of resources.

Though there is much that is salutary in the bundle-of-
legal-relations analysis, the authors maintain that there are
features of property it can’t adequately explain.  For example,
all modern property systems standardize property by limiting
the forms of ownership; and whereas nuisance law
sometimes seeks to accommodate the best uses of resources,
in other cases it gives one party a blanket right to exclude.
The explanation of these and other cases that are mysterious
from the bundle-of-rights point of view is that there are
substantial informational costs associated with property.
Where only a limited number of people are involved, the costs
of ascertaining what uses of resources are permitted are low.
But where large and indefinite numbers of third parties are
involved, the in personam approach creates high
informational costs, whereas the in rem approach, involves
relatively low informational costs—for the idea of rights that

are good against the world immediately lets third parties
know what they may and may not do with respect to some
resource.  Property must be seen as settling relationships not
only among a small number of individuals, but between an
owner and the world at large.

The authors speculate that the in personam analysis of
property is an epiphenomenon of a society that has solved
the problem of order (security) and thinks of property only
from the standpoint of uses that maximize welfare.  But the
hard nut of social order, and the role of property in achieving
it, is still an essential element in an adequate understanding
of property.

Lewis, Penney. “Rights Discourse and
Assisted Suicide,” 27 American Journal of Law
& Medicine 45-99 (2001).

Lewis provides a comprehensive, almost encyclopedic,
survey of the philosophical and legal debate over assisted
suicide in terms of different types of rights.  She first
enumerates rights supporting a right to assisted suicide,
including liberty, autonomy or self-determination, privacy,
dignity, equality, freedom of conscience and religion, and
property.  She then surveys rights invoked against assisted
suicide including a right to life, equality or equal protection,
property, and autonomy.  Next, she systematically considers
the various critiques of rights discourse, including arguments
that it is indeterminate, that it suppresses and distorts the
debate, that it is uncompromising and impedes
accommodation of competing interests, that it is conclusory
and over-simplifying, and that it is absolutist.  The broader
context of rights discourse also is considered as it relates to
and informs the assisted suicide debate.

Dworkin, Ronald. “Do Values Conflict? A
Hedgehog’s Approach,” 43 Arizona Law Review
251-259 (2001).

Dworkin examines and rejects the claim that the political
values of equality and freedom conflict.  He proposes using
dynamic conceptions of “equality” and “freedom” to show
that they can be reconciled.  These concepts (and others,
such as “democracy” and “community”) are interpretive
concepts which are the subject of continuing dialogue in
politics and other communities of discourse, not static natural
kinds or “flat” definitions.  After considering and dismissing
various objections to his position, he shows how his approach
renders “bizarre” political claims that taxes which are used
to promote equality in society violate a right to freedom of
the taxpayers.
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Eugene Volokh. “Freedom of Speech and
Information Privacy: The Troubling
Implications of a Right to Stop People from
Speaking About You,” 52 Stanford Law Review
1049-1124 (2000).

Various commentators on the law have proposed a serious
“right of personal privacy,” conceived as a “right to control
information about ourselves.”  Such a right would be a right
to restrict the speech of others. Such restrictions would
require existing exceptions to the First Amendment to be
stretched further than they have so far.  In themselves, one
might think that the recommended restrictions on speech
would be worthwhile: Though they would also restrict one’s
own speech, they promise to bring with them the assurance
that others may not circulate information about one that
makes one uncomfortable.  These considerations, however,
have to do only with the intended consequences of the
proposed right.   This article argues that there are unintended
consequences that give us reason for concern, consequences
that are based on the fact that law develops by precedent
and analogy.  All of the major arguments for such a right—
that it only restricts commercial speech, that it protects
personal dignity, that it is needed to protect an already-
recognized civil right, or that it passes muster under a “context-
sensitive balancing” rule—would just as well justify curtailing
presently permitted speech in other areas.

Liam Murphy, “Beneficence, Law, and
Liberty: The Case of Required Rescue,” 89
Georgetown Law Journal 605-65 (2001).

The Anglo-American legal tradition has been peculiarly
unreceptive to the admitted moral duty to provide an easy
rescue.  It has long recognized that legal and moral duty are
closely related, but in the department of duties requiring not
forbearance but positive action, it has often taken refuge in
the position that “with purely moral obligations the law does
not deal” (Buch v Armory Mfg.).  Liam Murphy finds this
position to be at first glance curious, given that utilitarian
thought (which routinely sanctions duties to aid) arose and
has flourished within this selfsame anglophone tradition.

But the very proximity of utilitarianism, and its
problematic “serpent windings” (Kant’s term), may in fact
explain the hostility, as Murphy notes before proceeding to
show that the tradition is mistaken in refusing to allow (mild)
criminal sanctions for failure to perform an easy rescue, but
probably correct in refusing to allow a tort recovery.  The
mistaken reasons to refuse to recognize a legal duty of easy
rescue have come in a variety of forms, most being general
and substantive, others being based on formal or purportedly
conceptual features of criminal law or of tort.

The principal substantive worries arise from the
anglophone fixation on liberty, and the thought that a duty of
easy rescue, like “positive” duties as a genus, is especially
invasive of liberty.  This worry leads Millians like Joel Feinberg
to insist, as a precondition of accepting the duty to rescue as
suitable for legal enforcement, upon recasting failures to aid
as a species of harmings.  Murphy points out that Mill himself

(rightly) thought it unnecessary to deny the patent truth that
a duty to aid is a species of duties of beneficence.  Enforcing
beneficence is neither paternalistic nor merely moralistic, and
so was not intended to come under the harm principle’s
stricture, Murphy argues.

Lockeans have had a reservation different from the
scruple of the Millians: unlike Millians, Lockeans typically
assert that liberty is not merely a value but a natural right, and
therefore regard the idea of coercively enforceable positive
duties as contrary to a right to negative liberty (or “freedom
from interference”).  Closer inquiry shows, however, that the
Lockean (or libertarian) is not so much concerned with liberty
as with a preferred schedule of rights.  It is simply false,
Murphy reminds us, to assert that positive duties are more
burdensome than negative ones–an error that both Millian
and Lockean liberals are prone to.  Michael Moore’s
suggestion that negative duties remove only one option, while
positive duties remove all but one, fallaciously fixes on the
moment of acting.  “A positive duty to take out the garbage
once a week is very different from the positive duty to become
a garbage collector” [636].  Affluent “haves” are likely to assess
the relative burdens of positive and negative duties very
differently from “have nots.”  The negative legal duty not to
steal is “far more restrictive of the liberty of the destitute than
any positive legal duty [to aid that] anyone has seriously
proposed,” [637] as Murphy says.  The Lockean’s attachment
to private property also undercuts her claim to limit liberty
only for the sake of liberty: only a “strongly moralized
conception” [641] of liberty can serve to reconcile property
rights with the “no limiting liberty except for liberty’s sake”
principle.

The real problems with the legal duty of easy rescue were
noticed by Macaulay in his 19th century note to the Indian
Penal Code: 1) there is no principled way to distinguish rescue
cases from the far wider genus of failures to benefit, and 2)
there is a “problem of demands,” as Murphy terms it.  The
problem of demands is that of drawing a line between the
degree of sacrifice required of the bearer of the legal duty,
and the degree that the bearer will be excused from making–
from (in other words) the legally supererogatory.  Murphy
dismisses the suggestion that artful draftsmanship can handle
the problem of demands: no defense of the legal duty can
stand apart from a plausible general account of the moral
duty of beneficence–an ambitious undertaking indeed.  As to
the first problem, Murphy endorses Peter Unger’s critique of
appeals to the moral significance of proximity, as relied upon
by Frances Kamm and Jeremy Waldron, among others, to
isolate rescuings within the broader category of aidings.
Murphy is similarly unimpressed by efforts along Rawlsian
“dualist” lines to erect a firewall between issues of institutional
design and matters of personal morality: “If the only way to
justify a legal duty to rescue is by appeal to a fundamental
principle that we reject as unacceptably demanding as a
principle of personal conduct, the case for the legal duty must
fail” [647].

The problem of demands has drawn extensive
philosophical attention over the several decades, as one of
the two grave weaknesses of consequentialist moral theories
(the other being their failure to take seriously “the
separateness of persons,” as Bernard Williams has charged–
a problem that Murphy apparently does not find to be
separately implicated in this case).  Murphy discusses three
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responses to the problem of demands: 1) stick with an
“optimizing” formula and simply accept, a la Unger, that
stringent demands may come; 2) fashion a “nonoptimizing”
or “limited” principle of beneficence that draws acceptable
lines; or 3) pursue, with Murphy, the idea of  “a ‘collective
principle of beneficence,’ according to which people must
sustain only that amount of sacrifice they would be required
to sustain if everyone were doing their part” [652].

Choosing from even this shortlist is, as Murphy concedes,
“an extremely complicated matter” [651] but, happily, there
is an “overlapping consensus” among the three that should
settle upon a criminal duty of easy rescue.

Murphy traces how the principles should reach this
conclusion.  He first argues that, against an assumed
background of taxes, transfers, and fire and police protection,
a straightforward utilitarian case can be made for confining
the legal duty to emergency situations, and this is a result
available under each of the three formulations of the moral
principle of beneficence, regarded as an aim of the criminal
law.  As for the problem of demands, the challenge for each
of the three principles is to scale its demands so that they are
reasonably congruent with the legal duty limited to easy (not
strenuous) rescues: what justification is there for a moral duty
that lets the non-rescuer off the hook as soon as she faces
“more-than-minimal” risks?  Surely (Murphy assumes) the law
may not demand more of us than morality does, but morality
does tend to become frightfully demanding.

The optimizing principle would justify sacrificing a million
dollar yacht to save a life–a demand that many will see (rightly
or wrongly) as too demanding.  Murphy appeals to (but does
not fully detail) Law-and-Economics scholar Saul Levmore’s
argument that an optimal legal rule would combine a small
penalty with a promise of compensation for the rescuer.
Rationalizing the small penalty is made easier by appeal to
the (folk?) distinction between doing and allowing: deterring
killings requires a stiffer penalty because killings (and their
fruits) are largely within the control of the would-be killer.  In
contrast, lettings-die call for little deterrence because one who
lets another die is little able to bring about the satisfaction of
rage or greed in this fashion (recall James Rachels’ outré
example of the man who lets his cousin drown in the bathtub
in order to assure his inheritance).  Thus, accepting
optimization as an aim of the criminal law seems to require
precisely the legal duty of easy rescue, carrying a modest
penalty, that is found in the criminal codes of many
nonanglophone countries and in a few of the United States.
True, an optimizing principle of personal morality would
demand more, but that is just what makes the optimizing
principle implausible as a general moral principle.

Murphy turns to the nonoptimizing and the collective
principles of beneficence, and must ask (given his rejection
of Rawlsian dualism), what could justify as much as a duty of
easy rescue as a matter of personal morality–given the
problem of demands?  Murphy admits the difficulty of the
matter here, especially given that he has (elsewhere) worked
out the (perhaps startling) conclusion that the limited and
the collective principles, as applied to personal morality, will
not invariably require even the cheap and easy rescue.  This,
Murphy admits, “may seem to ruin the case for legal duties to
rescue” [660], but he quickly adds that a legal provision for
compensation “makes all the difference” and thus “the
problem of demands is, in the end, sidestepped at the level

of institutional design” [660].  The “sidestep” transforms the
easy/cheap/sure-to-succeed but sometimes morally optional
rescue into a morally required, costless rescue–thus achieving
an overlapping consensus with the optimizing principle.

The velocity of Murphy’s discussion at this crux is perhaps
disconcerting.  Footnotes [660-61, nn. 237-38] inform us that
his investigation has disclosed that, appearances
notwithstanding, the relevant moral duty is not one to avoid
wrongdoing, but to cultivate character of a preferred kind (the
easy-rescuing kind, presumably).  It is puzzling how a moral
duty to cultivate a disposition “always to perform easy
rescues” comports with the absence of any “general
requirement to perform easy rescues” [660-61 n.238]; and it
is equally puzzling how Murphy’s solution is in the end
consistent with his declared rejection of Rawlsian dualism.
Murphy concedes that his conclusion on the subject of the
criminal duty “is not irresistible” [661].

So much for the criminal duty.  The counterpart tort duty
is not welcome to Murphy, largely because the tort principle
of compensatory damages in cases of wrongful death will
inevitably tend to impose a significantly greater burden on
the nonfeasant defendant than a mild and antecedently more
definite criminal-law sanction, especially if that is monetary
only.  Not only is an added tort inducement unneeded if the
criminal-law duty is assumed already to exist, it would have
the dubious effect of encouraging riskier and costlier rescue
efforts.  Murphy also adverts to, but does not elaborate,
structural principles of corrective justice that influential
theorists such as Ernest Weinrib (and, one might add, Arthur
Ripstein) have found to be inhospitable to recognizing a tort
liability.

In his conclusion, Murphy acknowledges the temptation
to make two mistakes.  The first mistake would be to infer,
from the absurdity of enacting a general legal duty of
beneficence, that there is no important moral duty of
beneficence operating outside the special and rare context
of emergency rescue.  This mistake is especially pernicious
in our legalistic culture and very nonideal circumstances, in
which states fall far short of guaranteeing the general welfare.
The second mistake would be think that the overlapping
consensus among competing principles of beneficence,
found in the case of the individual’s duty to rescue, justifies
the hope that a similar consensus could let us avoid choosing
among the competitors when we turn (as we must) to the
question of the state’s responsibility for welfare.  The state’s
vastly greater power to do good sets it apart from the case of
the individual as benefactor and, as Murphy forcefully argues,
if there is no good liberty-based argument against positive
legal duties on the individual’s part, there is a fortiori none on
the state’s.
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