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APA NEWSLETTER ON

Philosophy and Law

FROM THE EDITOR

Theodore Benditt
University of Alabama at Birmingham

The topic for this issue is Feminist Jurisprudence.  As Professor
Smith indicated in her announcement of this issue of the
Newsletter, feminist jurisprudence has to do “with the analysis
of law from the perspective of obtaining justice and equal
treatment for women,” and many of the problems arise in a
global context.  The articles reflect these concerns, focusing
both on legal issues facing women in American courts and
problems confronting women throughout the world.  We are
indebted to Professor Patricia Smith (Philosophy, CUNY-
Bernard Baruch) for taking on the role of guest editor for the
issue.

The Newsletter also contains a number of abstracts of
recent articles from law reviews and other journals of interest
to philosophers.  I want to thank Professors Julie van Camp
(Philosophy, Cal State-Long Beach) and Joan McGregor
(Philosophy, Arizona State) for contributing some of the
abstracts that appear in this issue.

I would also like to note that there are two new members
of the American Philosophical Association’s Committee on
Philosophy and Law.  David Luban (Law, Georgetown) chairs
the committee.  Continuing members are Lester Hunt
(Philosophy, Wisconisn), William Edmundson (Law, Georgia
State), Julie Van Camp (Philosophy, Cal State-Long Beach),
Joan McGregor (Philosophy, Arizona State), and Claire
Finkelstein (Law, Penn).  New members are Richard Arneson
(Philosophy, UCSD) and Sarah Holtman (Philosophy,
Minnesota).

Future Issues of the Newsletter
Topics and editors for the next three issues of the Newsletter
are:

Spring, 2003
LEGAL ETHICS

Submission Deadline: January 15, 2003
Editor: David Luban

Georgetown University Law Center
600 New Jersey Avenue, NW
Washington, DC 20001
luband@law.georgetown.edu
(202) 662-9000

There are a great many interesting issues having to do
with ethics in the law, and so there are few restrictions as to

topic for the newsletter issue on legal ethics.  We are, though,
interested principally in papers of substantial philosophical
interest, rather than strictly doctrinal or social-scientific studies.
Anyone interested in submitting a paper of up to 5,000 words
should contact the guest editor directly.

Fall, 2003
SCIENCE IN THE LAW

Submission Deadline: June 15, 2003
Editor: Susan Haack

Department of Philosophy
University of Miami
P.O. Box 248054
Coral Gables, FL 33124-4670
(305) 284-6109

Courts rely increasingly on scientific testimony; recent
controversies over “junk science” in tort litigation and DNA
evidence in criminal cases remind us that scientific evidence
can be not only a powerful tool, but also powerfully confusing.
This interaction of law and science prompts a whole range of
philosophical questions: about the honorific use of “science”
as an all-purpose term of epistemic praise, about scientific
method, textbook versus frontier science, disagreement and
the pooling of evidence in scientific communities, truth and
consensus, statistical and epistemological probabilities,
interests and bias in inquiry, and the strengths and weaknesses
of the adversary system as a way of determining the truth and
arriving at justice. Even the U.S. Supreme Court, in its efforts
to ensure that when courts rely on scientific testimony it is not
flimsy speculation but decent work, has found itself tackling
the problem of the demarcation of science (Daubert, 1993,
Kumho, 1999), and questioning the legitimacy of the distinction
between methodology and conclusions (Joiner, 1997).

Spring, 2004
GAME THEORY AND LAW

Submission Deadline: January 15, 2004
Editor: Gerald Gaus

Philosophy Department
105 Newcomb Hall
Tulane University
New Orleans, LA 70118

This issue will be devoted to game theoretic modeling of
the law.  Contributors will both address meta-issues about
employing game theory to understand the law, as well as
advance specific applications to different areas of the law.
Issues to be considered include the extent to which
punishment should fit the crime, and coordination games as
models of law.
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FROM THE GUEST EDITOR

Introduction: Recent Work in Feminist
Jurisprudence

Patricia Smith*

Feminist jurisprudence incorporates a wide range of issues
and topics.  In this necessarily selective overview of recent
work, three general areas will be represented:  theoretical
groundings, social issues, and international activism.

Theoretical Groundings.  The theoretical grounding of
feminist jurisprudence, like that of law, has always been a
matter of debate.  Early legal feminists used liberal arguments
to object to unequal treatment of women in law and social
practice.  But some feminists found liberal feminism
inadequate, both as providing an explanation of women’s
subordination and as offering a solution to it.  In the 1970s
there were two main strands of criticism: sexual and
economic, initially quite distinct and unitary in focus.

Radical feminists focused specifically on the sexually
oppressive nature of patriarchy.  They argued that gender is a
social construct at the heart of the patriarchal social system,
which constructs sexuality itself in the form of male
domination and female subjection.  It is so pervasive that it
structures our thoughts and attitudes, our assumptions and
institutions, including family, market, academy, church, and
state.  So the only way to change the position of women is to
change the way we think about gender itself.  The analysis of
sexuality as dominance has provided significant insights for
understanding certain social and legal problems such as rape,
domestic violence, sexual harassment, and pornography.
While few legal feminists today have adopted a radical view
overall, many feminists (and perhaps non-feminists) have
accepted the basic radical thesis that gender is (at least largely)
a social construct, and that it strongly influences attitudes,
norms, and institutions.

In contrast to the early radical view, the early economic
view was led by Marxist and socialist feminists who argued
that the key to understanding the domination of women was
purely economic.  Equality for women would not be possible,
they maintained, in a class-based society established on
principles of private property and exploitation of the powerless,
and especially the segregation of economic life into separate
spheres of home and market.  They criticized liberal feminists
for their apparently uncritical acceptance of exploitative
economic institutions, and pointed out that the public/private
split associated with capitalism insures the clear disadvantage
and dependence of women by making them solely responsible
for all necessary but unpaid labor associated with the home
and family.  The Marxist influence has waned in feminist circles
as it has in general, but the focus on economic structures has
recently re-emerged.  Widespread personal experience of the
problems of the double day for caregivers who work in the
public sphere and the dependency of caregivers who don’t
has proven the socialist point.  Most feminists today accept
this point, but without necessarily accepting a socialist solution
to it.  So the work/family conflict is now seen as a problem
that implies no single obvious theoretical solution, and current
work on the issue tends to be pragmatic and eclectic.

During the 1980s two other developments emerged that
provided insights as well as debate within feminist

jurisprudence.  Liberal feminists hit a logjam, arguing for equal
treatment on the basis of the sameness of men and women,
when they began to address issues of pregnancy leave and
health benefits that were obviously different for men and
women.  This coincided with the publication of Carol Gilligan’s
book, In a Different Voice, which postulated a difference in
the moral development of men and women and stressed the
importance of recognizing the equal legitimacy of both points
of view.  All this raised a deep debate over the sameness or
difference of men and women and how it should be addressed
in law.

The second development was an anti-essentialist
movement and skepticism of “Grand Theory” often associated
with pragmatism, postmodern or French feminism, and critical
legal theory.  Often using techniques of deconstruction to
expose the internal contradictions and unstated presumptions
of apparently coherent and neutral systems of thought, this
has been a useful method of debunking patriarchal structures
of thought and social organization and other bias, including
both law and mainstream feminist jurisprudence.  For
example, critics pointed out that much feminist legal thought
generalized on a narrow range of experience (that of
privileged, professional, white women) as though it were the
experience of all women.  In this regard the anti-essentialist
movement has provided important insights.

In the 1990s liberal feminism re-emerged with a new
strength and vigor.  In her essay, Amy Baehr reviews this
literature.  She considers the tensions, or perceived tensions,
between feminism and liberalism, and in particular the limits
each imposes on the other.  She argues that the questions of
concern to feminist liberal theories show that they are “results
of struggles to reconcile values.”  This struggle is at the heart
of any political or legal theory that recognizes competing values
in the real world, and is thus not specific to any particular
tension between feminism and liberalism per se.

Practical Issues.  Feminist jurisprudence was initially
inspired and has since been dominated by a general set of
practical issues or social problems that affect the lives and
prospects of women.  That is, feminist legal theory grew out
of feminist political activism and legal practice: the fight for
justice, freedom, equality, and security for women.  As a result,
a large proportion of the scholarship in the field is concerned
with the continuing analysis, development, and strategy for
progress in these areas.  For the sake of discussion these
practical issues can be grouped in three general but somewhat
overlapping categories: (1) issues of violence, domination, and
coercion; (2) issues of work and family; and (3) issues of
sexuality and reproduction.  Issues of violence and coercion
include the social problems of rape, domestic abuse, sexual
harassment, and sometimes pornography; and they implicate
values of security, freedom and justice.  Issues of work and
family primarily involve the problem of discrimination in
various forms: e.g., discrimination in the workplace; or in family
or property law regarding custody, support, alimony, or division
of assets; or in the structure of social organization itself in a
manner that specifically disadvantages women.  These
problems implicate the value of justice. Issues of sexuality and
reproduction include the problems of pornography,
prostitution, surrogate motherhood, abortion, and the scope
of reproductive rights, as well as the commercialization of sex
in media and marketing, and they implicate values of freedom
and autonomy.

Issues of sexuality and reproduction will not be covered
in a separate essay here, although recent work has been done
in these areas.  The debate over pornography has continued,
but overall remains at a stalemate, while the pornography
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industry grosses over $10 billion a year, and the internet makes
it increasingly available and harder to control or regulate.
Reproductive rights continue to be challenged, but legal
innovations have been few in recent years.  The issue of
abortion remains a source of continuing political struggle,
while scholarly interest has tended to focus on bio-ethical
issues produced by technological advances, such as stem cell
research, fertility enhancement, and cloning.  This exploding
literature deserves separate treatment.

Issues of work and family have generated increasing
interest and creative scholarship recently.  Much of this
literature is concerned to explain why progress toward
economic equality is so slow.  It has been noted that at the
current rate of advancement it will take two to four centuries
for women to achieve parity with men in business, and about
500 years to achieve it in Congress.  Recent work analyzes
structural barriers, invisible and unconscious discrimination,
and devices of denial that retard economic progress for
women.  These issues will be discussed in my essay below
on the work/family conflict.

Issues of violence, domination, and coercion have
received perhaps the most scholarly attention of all these areas
during the past six or eight years.  Some of this has been
focused on conceptual analysis, some on legal and trial
process issues, and some on barriers to progress, the failure
of reforms, and how to correct them.  The problem of rape
continues to spark scholarly interest.  Considerable work has
been done to analyze the concept of consent, and on the
defining elements of rape itself.  (See, for example, two special
issues of Legal Theory (June and September, 1996) devoted
to consent, and Archard, Sexual Consent, 1998).  A controversy
continues over the nature and seriousness of acquaintance
or date rape and the failure of law to deal with it adequately,
or indeed, whether law can or should deal with it, and if so
how.  (One good collection is Francis (ed.), Date Rape, 1996.)
Finally, several books and articles have focused specifically
on the law of rape as written, and on the trial process in cases
of rape (e.g., Schulhofer, Unwanted Sex: The Culture of
Intimidation and the Failure of Law (1998), or Taslitz, Rape
and the Culture of the Courtroom (1999)).  There is rather wide
agreement within feminist jurisprudence that current rape law
and trial procedures related to it are inadequate to provide
women with redress for injury, much less to protect them from
the threat of rape, although why this is so, to what extent, and
what should be done about it remain matters of debate.  (See,
for example, Dworkin, Life and Death (1997), Cuklanz, Rape
on Trial: How the Mass Media Construct Legal Reform and
Social Change (1996), or see generally Burgess-Jackson (ed.),
A Most Detestable Crime: New Philosophical Essays on Rape,
(1999).)  Thoughtful and creative scholarship has been
produced on this topic in recent years.

The problem of domestic violence has also been the
subject of ongoing scholarly investigation.  Topics of interest
include the battered women’s syndrome defense, the nature
of agency and reasonableness in this context, the requirements
of justice regarding the (in)effectiveness of restraining orders,
the (lack of) enforcement of the law, and the general problems
associated with making the trial process effective.  (An
excellent and fairly comprehensive treatment is Schneider,
Battered Women and Feminist Lawmaking (2000); and see
also in general, the special issue in Hypatia (Fall, 1996) on
Women and Violence, or French, Teays, and Purdy (eds.),
Violence Against Women: Philosophical Perspectives, (1998).)

The problem of sexual harassment has generated recent
scholarship that will be discussed in the essay by Leslie Francis,
who looks especially at two recent themes that “have the

potential to cut against understanding harassment as a harm
to women as a group.”  Since this would be a significant
development in sexual harassment law, Francis addresses this
potential, as well as the implications of recent retrenchment
of the law of discrimination.

Global Issues and International Activism.  Feminist
jurisprudence is potentially a global phenomenon, but global
communication among scholars historically has not been
especially good.  This situation has improved, although we
still have far to go. International conferences, institutes and
associations, international collaborations facilitated by internet
access and scholar exchange programs, and increasing ethnic
diversity on university campuses, as well as international
events and media coverage have all contributed to a
heightened interest and awareness of global issues, political
activism, and international scholarship by and about women.
More information is now more readily available from a wider
range of places.  More women participate in university life in
more nations (although more women than men remain
illiterate as well).

Scholarship and journalistic reporting generate or coincide
with increasing organization and protest against indefensible
social and legal practices that threaten the very lives and
security of women, as well as their potential equality or
freedom.  For example, reports on domestic violence around
the world have led some scholars and activists to characterize
it as a human rights violation, and have also led to a better
understanding of its extent and severity.  Reports on and
discussion of so-called “honor killing” and “dowry murder”
have provoked protest and monitoring of both these practices
and the (lack of) legal response to them in a number of
societies.  The incidence of rape as an instrument of terror or
torture, and as a war crime or crime against humanity in
circumstances such as those in Bosnia or Rwanda, has been
widely addressed in scholarly work from several nations.

On the issues of economic and reproductive rights,
interesting comparisons between the western world and the
former Soviet nations are now possible, with considerable
feminist scholarship now being generated from Eastern
Europe.  And much more scholarship is now available on these
issues from Latin America, Africa, Asia, and the Middle East
than ever before.  Interest in international economic issues in
general and regarding women in particular has been
stimulated by the work of Amartya Sen and Martha Nussbaum
(see, for example, Nussbaum and Glover (eds.), Women,
Culture and Development (1995)).  In his essay, Jeff Redding
surveys several issues in recent international feminist legal
activism in South Asia.  He focuses especially on three issues:
(1) religion-based systems of family law, (2) use of reproductive
technologies to select for male children, and (3) feminist
methodologies of legal and social reform.

* Patricia Smith is Professor of Philosophy at Baruch College and the
Graduate Center, CUNY. She is editor of Feminist Jurisprudence
(Oxford Univ. Press, 1993) and several other volumes, and author of
Liberalism and Affirmative Obligation (Oxford Univ. Press, 1998).  She
is currently working on a book titled Omission, Law and Responsibility.
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Liberalism in Recent Feminist Political
Philosophy and Philosophy of Law

Amy R. Baehr*

While liberalism is one of the important roots of the feminist
movement and of feminist political and legal theory, one might
not know that from reading much feminist scholarship of the
past thirty years.  The current anti-liberal character of feminist
political and legal theory is not surprising when we consider
the role of new left thinking in the development of second
wave feminism, the recent interest among feminists in
contemporary French philosophy, such as that of Jacques
Derrida and Michel Foucault, and the impact of Carol Gilligan’s
In a Different Voice on recent feminist thinking.  The attraction
to feminists of these nonliberal intellectual resources is a result
of what many feminists have perceived as weaknesses in
liberal political and legal theory: particularly in the latter’s
conception of social relationships and the self.  But there have
also been misunderstandings.  For example, liberalism has
been wrongly conflated with the decisions of courts, or with
policies of the U.S. and state governments; with the political
and legal strategies of certain mainstream feminist
organizations; with libertarianism and with the views of
classical liberals such as John Locke.  These conflations are
due in part to the fact that liberalism has often functioned as a
foil in feminist legal and political theory.  In its role as foil,
liberalism is often presented as, from the start, inconsistent
with many of the most important commitments of feminism.

Despite continued strong anti-liberal sentiment within
feminist political and legal theory, one can discern an
increased interest in re-examining the relationship between
feminism and liberalism with an eye toward reconciliation.
Some of this interest might be explained by the fact that
liberalism is the language of our current political culture, thus
to make changes for the better in women’s lives, feminism
might do well to learn to speak it (Bautista 2000, 58).  Other
feminist liberals suggest that feminism and liberalism share
deepest moral-political commitments and thus are natural
allies (Dailey 1993; West 1998).  Still others argue that the moral
imperatives of liberalism, for example tolerance towards
others’ ways of life, oblige feminists as it obliges all who live
under conditions of pluralism, and thus there are moral reasons
for bringing feminism into harmony with liberalism (Lloyd
1998, 210).

Such an interest in reconciliation can only be good for
both feminism and liberalism.  A careful, charitable attempt
at reconciliation may help to correct inaccurate portraits of
liberalism in feminist legal and political scholarship, as well
as to push liberal theorists to extend their insights in ways not
previously considered.  And it may help correct caricatures of
feminism, as well as push more feminists to consider seriously
the unacknowledged role that liberal principles already play
in their thinking.  We may find, after careful consideration of
new feminist liberalisms, that they do fall prey to the myriad
criticisms nonliberal feminists have levied at them in the past.
But I suspect we will find that a well-worked-out feminist
liberalism is not such an easy target.  What we will surely find
is that feminist liberalism is not a monolith, but admits of
varieties:  Millian feminist liberalisms, Rawlsian feminist
liberalisms, Aristotelian feminist liberalisms, and others.

Of course, one might argue that any attempt to reconcile
feminism with liberalism amounts to a distortion—that a
feminist liberalism is no liberalism at all, or is no feminism at
all.  Yet many engaged in the task of reconciliation argue that

only a feminist liberalism is a real liberalism (Dailey 1993, 1267;
Schaffer 2001, 699).  There is not space here to decide this
issue.  The reader will have to consider for her/himself whether
the reconciliations found in feminist liberal writings involve
distortions or realizations of feminism and liberalism.

Nor is there sufficient space here to even mention all of
the important work being done to develop a feminist
liberalism.  Thus I have included, along with works cited, a list
of selected works for further reading.  My intention in what
follows is not to be comprehensive.  Rather, through discussion
of several writings, I present what I take to be some important
questions for feminist liberalism.  What kinds of compensatory
strategies are compatible with liberalism?  What conception
of equality does feminist liberalism require?  Must feminist
liberalism be concerned with the family only insofar as family
inequality causes inequalities in other realms?  Must feminist
liberalism require that the state merely protect women’s
autonomy or actively promote it?  What account should a
feminist liberal theory have of judicial review?  Must feminist
liberalism be grounded in a conception of the good life or can
it draw instead from what S.A. Lloyd calls “socially recognized
values” (Lloyd 1998, 210)?  Can feminist liberalism be
presented as part of an overlapping consensus of reasonable
doctrines around basic liberal principles?  And how radical or
complacent is feminist liberalism?

These questions show that feminist liberal theories are
results of struggles to reconcile values, such as the values of
respect for diversity and for women’s autonomy, the concern
with equality under the law and with strategies that can remedy
women’s disadvantage, the interest in radical change and the
concern that change be considered politically legitimate from
the point of view of even the nonfeminists with whom feminists
share a political world.

To some, to suggest that feminist liberalism struggles with
tensions like these is to admit that feminism and liberalism
are incompatible.  Wouldn’t a truly feminist political theory
simply take women’s side in each of these tensions?  A first
response is that it is often unclear which side is really women’s
side.  But, more importantly, this suggestion seriously
misunderstands the nature of political and legal theory.  All
such theories, feminist and not, are attempts to accommodate
what seems to be most important.  But all of what seems to
be most important, indeed all of what is good, is not always
reconcilable.  This has nothing to do with liberalism or
feminism in particular.  It has to do with the nature of what is
good, not all of which is always simultaneously realizable.
Indeed, any serious contemporary normative political theory
will have to recognize the importance of each of the
commitments mentioned above, and others, and struggle to
make them compatible.  Where the real world puts the
realization of certain goods in tension, no political theory can
theorize that tension away.

Feminists are right that the real world puts the protection
of women’s autonomy in conflict with respect for diversity
more than it does men’s; and it puts benefiting women more
in tension with a traditional principle of equal treatment than
it does men; and it puts improving women’s lives more in
tension with conventional behavioral standards and moral
norms than it does men’s.  These tensions are indeed in part
the result of trying to reconcile feminism and liberalism in a
particular, namely patriarchal, context.  But this does not mean
that a theory that simply takes women’s side would be better.
Again, this is because it’s not clear what is women’s side.  Do
women really have no interest in diversity, in privacy, in equality
under the law?  That is, the goods that liberalism defends relate
in complex ways to women’s interests.  This should help to
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make clear why the feminist reconstruction of key liberal
concepts is one of the most important tasks of feminist
liberalism.1   Only serious examination of various feminist
liberal theories will decide whether feminist liberalisms do
better or worse than the nonliberal and nonfeminist
alternatives.

The feminist liberal with whom readers are perhaps most
familiar is Susan Moller Okin.  Okin presents a reworking, but
ultimately a defense, of Rawls’ early liberal theory of justice
(Okin 1989; Rawls 1971).  Okin argues that the Rawlsian veil
of ignorance is an invaluable tool for feminist thinking about
justice, so long as parties behind the veil are not barred from
considering the distribution of benefits and burdens in the
family.  Barring such consideration begs the question
concerning the subject matter of justice.  Indeed, the traditional
distribution of benefits and burdens in the family would be
rejected by parties behind the veil (Okin 1989, 97).  Although
Okin engages the parties in an evaluation of the family, she
stops short of endorsing a state-enforced principle of equality,
say applied to family housework.  Her remedies—like state-
enforced paycheck sharing—are instead compensatory (180).
Feminist liberals are hesitant to advocate the coercive use of
state power directly on families.  It goes without saying that
feminist liberals, indeed all contemporary liberals, do not
believe that family privacy ought to protect battery and other
clear rights violations, regardless of where they occur.  But
feminist liberals are hesitant to engage the state in directly
remedying women’s disadvantage in families when it does
not stem from direct rights violations.  Some have interpreted
this hesitancy as an inability or unwillingness to provide a
strong critique of the patriarchal family.  Okin’s work shows
that this could not be further from the truth.  The feminist liberal
hesitancy to use state power to enforce a particular ideal of
family life does not reflect agnosticism about the justice of
the patriarchal family.  Rather, it reflects the feminist liberal’s
not unimportant worry that the coercive use of state power to
enforce an ideal of family life might be in tension with the
importance of respecting a diversity of ways of life.

Two things need to be said about this.  The first is simply
to note that it is hard to imagine even nonliberal feminists today
advocating a state-mandated division of labor within the
household, despite what we know about the centrality of the
family to women’s disadvantage.  This is just to repeat what
was said above, that the tensions acknowledged by feminist
liberals must be acknowledged by any serious normative
feminist political theory.  But second, compensatory strategies
have by no means been seriously applied, let alone exhausted,
in U.S. law.  That is, perhaps we ought to consider the wide
range of compensatory strategies proposed by feminist liberals
before deciding that they are insufficiently feminist.  Joan
Williams suggests, for example, that workplaces structured
to favor typical male life-trajectories be considered
discriminatory (Williams 2000, 37).  She writes “Courts need
to interpret the marginalization of mothers as sex
discrimination as well in Equal Pay Act and Title VII’s disparate
impact cases” (274).  Williams also advocates the
abandonment by judges of the “‘he who earns it, owns it’ rule”
(274).  Linda McClain proposes that schools teach seriously
the history of women’s struggle for their rights, as well as the
current state of women’s equality under the law.  She also
proposes state-mandated marriage counseling to ensure that
marrying women know their rights (McClain 2001, 1640).
According to Gregory Bassham, liberalism likely supports “such
egalitarian initiatives as government-mandated maternity and
parental leave, day care, flex-time, shorter work weeks, and
affirmative action” (Bassham 1992, 304).  S.A. Lloyd suggests,

“the best program would…protect abortion to allow women
to avoid…an unequal burden, combined with the sorts of
public policies Okin recommends [for example, enforced
paycheck sharing] to decrease women’s vulnerability as a
result of their greater burdens, complemented by a robust
program of compensation to custodial mothers through
transfer programs and preferential treatment” (Lloyd 1998,
218).  Both Drucilla Cornell and Robin West make liberal
arguments for legalizing gay marriage (Cornell 1998; West
1998).  And Cornell makes a liberal argument for legalizing
prostitution and freeing up prostitutes to organize themselves
politically.

Notice that these proposals are far from the mere formal
equality usually associated with liberal feminism.  Feminist
liberals continue to worry—as should all feminists—that
treating women differently can be an invitation to legislatures
and courts to disadvantage women.  But they are thinking their
way out of what Martha Minow has called the “dilemma of
difference”2  and are developing conceptions of equality that
insist not on same treatment but on treatment as equals
(Minow 1990).  As Robin West puts it, despite what earlier
“formal equality feminists” feared, “it is not the case, that we
cannot insist on our shared essential nature with men, and
also insist that the ways in which we are different might entail
differing needs, differing values, and different legal
responses…” (West 1998, 719).  As I see it, one promising
feminist conception of equality, compatible with liberalism’s
concern with treating citizens as equals is Christine Littleton’s.
Littleton’s approach focuses

on the question of how the social fact of gender
asymmetry can be dealt with so as to create some
symmetry in the lived-out experience of all members
of the community…  The function of equality is to
make gender differences, perceived or actual,
costless relative to each other, so that anyone may
follow a male, female or androgynous lifestyle
according to their natural inclination or choice
without being punished for following a female lifestyle
or rewarded for following a male one (Littleton, 1991,
37-8).3

There are of course versions of liberalism according to
which these proposals would be an anathema.4   But this does
not disqualify the proposals as nonliberal.  It merely points to
the need for further discussion, among liberals, concerning
the kinds of compensatory strategies that are compatible with
liberalism, and what sorts of liberalisms can provide necessary
normative support.

That feminist liberals propose compensatory strategies
such as these suggests one of two things.  Either these theorists
believe that family inequality must be compensated for
because it seeps into and unjustly causes political inequality,
or they believe that liberal principles are appropriate normative
criteria with which to evaluate relations in the family, and other
associations, themselves.  All feminist liberals hold the former,
and many hold the latter.  Those who hold the latter are what
Rawls calls “comprehensive liberals” (Rawls 1993).
Comprehensive liberals believe that liberal values should
govern a variety of realms of human interaction, the explicitly
political relations between citizens, but also the less formal
relations between associates, friends, lovers, spouses.  Of
course, as comprehensive feminist liberals are liberals, they
do not necessarily hold that coercive state power should
enforce these values.  Jean Hampton’s work is perhaps the
best example of comprehensive feminist liberalism.  Hampton
argues for what she calls a “Hobbesian brand of Kantian
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contractarianism” to evaluate personal relationships (Hampton
1994, 238).  This contractarianism provides a test procedure
through which parties in personal relationships can determine
the presence of exploitation.  Hampton is particularly
concerned with the way that women’s tendency to care makes
them vulnerable to exploitation in relationships.  This is not,
on her view, to repudiate women’s caring.  It is, rather, to put
a moral limit on care, to see that it occurs within the context
of justice.

This theme is developed in an interesting paper by Daniel
Engster on Mary Wollstonecraft.  Engster writes that, according
to Wollstonecraft, “justice is necessary not only in broad social
affairs but also in the intimate relations among individuals.  It
is not only a prerequisite for the delivery of care but also
provides an important check on it” (Engster 2001, 585).  That
is, as Engster sees it, Wollstonecraft’s liberal feminism is
particularly concerned with the resources that liberal values
offer for evaluating personal relationships.  At the same time,
Engster argues that Wollstonecraft’s liberalism also implies that
we should “explore the possibilities for instituting public
policies that will give more support and respect to nurturing
activities” (587).  That is, according to Engster, Wollstonecraft
seeks to not only bring liberal values to bear on personal
relationships, but to garner public support for the kinds of
nurturing, occurring in families and other associations, that
are essential to any society.  This latter theme is echoed in
recent feminist work in legal and political theory, including in
feminist liberal work.  I am thinking here of Joan Williams’
work integrating the importance of familial care into a public
conception of equality (William 2000), as well as Nussbaum’s
recent argument for a liberalism transformed by the value of
care for dependents (Nussbaum 2000).

Engster shows that the relationship between justice and
care is a longstanding concern of liberal feminism.
Nonetheless, contemporary feminist liberal work integrating
justice and care represents a serious criticism of contemporary
mainstream liberal theories and their tendency to assume that
caring work is a private matter.  This, however, is not to suggest
that their proposals are not liberal.  It points rather to central
questions for those interested in developing a feminist
liberalism:  Must it be concerned with the family only insofar
as family inequality seeps out and creates inequalities in other
spheres?  Or should feminist liberalism propose values for
direct application to the family?  And should, and if so how
should, feminist liberalism integrate the value of care directly
into its public conception of justice?

Linda McClain’s feminist liberal work focuses on a related
question (McClain 2001).  She asks whether feminist liberalism
requires that the state merely protect women’s autonomy (and
the autonomy of all citizens), or actively promote it.  She begins
with what she takes to be a legitimate interest of government
in a liberal society: to support the development of virtues
required for citizenship in a liberal democracy in both adults
and children.  One of the virtues necessary for such citizenship
is the acceptance of sex equality as a “constitutional essential.”
Given this interest, and the role that the family plays in fostering
civic virtues, McClain argues that the state should promote
sex equality in families.  McClain is of course careful to propose
strategies for state promotion of sex equality in the family that
are compatible with respect for “constitutional principles of
toleration and decisional liberty” (1641).  She proposes that
the state directly intervene in families to protect family
members from violence, and from “systems of private family
governance that attempt to replicate coverture and women’s
political subordination” (1640).  But “given that principles of
toleration and associational liberty should preclude

government from compelling families to eschew certain
traditional gender roles,” McClain sees a very important role
for schools.  She recommends “that schools be able to use
curriculum to model sex equality to boys and girls” in order to
counteract the kinds of sex-linked disadvantages in liberties
and opportunities that are likely to flow to girls in traditional
patriarchal households (1650).  In addition, she advocates
state-mandated “premarital counseling that educates persons
seeking to marry about the history and repudiation of coverture
and current laws condemning intimate violence” (1640).

There is healthy debate concerning the claim that a liberal
state should directly promote autonomy in women.  Ann Cudd
argues for what she calls a “constraint-minimizing” feminist
liberalism, modeled on the liberalism of John Stuart Mill (Cudd
2002).  Such a liberalism seeks to provide space for women
(and men) to express and act on their preferences, and
potentially have their preferences transformed through an
experience of freedom, but does not seek, as does what she
calls “substantive liberal theory,” to actively train citizens in
the autonomy capacities necessary to repudiate received
opinions and social roles.  Jeff Spinner-Halev argues that under
certain circumstances, say where democratic power is in the
hands of a majority that oppresses a minority, enforcing
women’s-autonomy-promoting policies on a minority may be
illegitimate (Spinner-Halev 2001).  Again, the existence of this
debate does not suggest that McClain’s proposals are
nonliberal, but merely that one important focus for any feminist
liberalism is to consider whether such a liberalism should be,
in Cudd’s words, constraint-minimizing or substantive, as well
as to consider whether there are other values, such as the
value of group autonomy, that might under some
circumstances override the importance of promoting women’s
autonomy.

Tracy Higgins treats this question about the state’s actively
promoting women’s autonomy, even against the expressed
preferences of the democratic people, as a problem of
balancing democracy and the power of the courts (Higgins
1997).  What view should a feminist liberal theory have
concerning judicial review?  What happens if women and men,
as they actually are, do not vote for the active promotion, or
even the protection, of women’s autonomy?  Should courts
require it?  Higgins says, tentatively, yes, on the basis of an
account of selves as socially constructed.  That is, once we
recognize that citizens’ preferences are socially constructed,
we are not so quick to believe that the expression of their will
is automatically legitimating.  This leads Higgins to ask,
probingly, whether feminism might be essentially anti-
democratic.  At the same time, Higgins tells us that feminists
should not trust the courts to defend women’s true interests.
In her view, this suggests that a feminist liberalism must be
committed to making the sphere of public debate more robust
because “the reshaping of private preferences and social
norms is a function uniquely suited to the political branches”
(1703).  This is not unlike Cudd’s recommendation that liberty
may be a more appropriate avenue to the transformation of
women’s preferences than direct government promotion of
autonomy in women.

Martha Nussbaum has recently published work that raises
further questions for feminist liberalism.  Unlike Okin, who
uses a basically Rawlsian framework, with its thin conception
of the good, Nussbaum’s feminist liberalism is grounded in a
thick conception of the good life, a conception inspired by
Aristotle.  Nussbaum calls her view a “capabilities approach”
and argues that from a political point of view, citizens should
be thought of as in need of a series of capabilities.  Among
them are the capability to “form a conception of the good and
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to engage in critical reflection about the planning of one’s life,”
“being able to have good health, including reproductive health;
to be adequately nourished; to have adequate shelter,”  “being
able to have attachments to things and people outside
ourselves, to love those who love and care for us, to grieve at
their absence,” and others (Nussbaum 2000).

Interestingly, according to Alison Jaggar, liberal feminism
can’t “provide a substantive conception of the good life and a
way of identifying genuine human needs” (Jaggar 1983, 48).
Yet Nussbaum’s feminist liberalism does.  Indeed,  Jean
Hampton, another feminist liberal, argues that feminist
liberalism must “develop and defend in its own right the
concept of legitimate interests” (Hampton 1994, 244).
Hampton argues for “a not morally neutral form of political
liberalism but rather (and quite deliberately) a morally loaded
liberalism informed by a conception of the person prescribing
the creation and sustenance of institutions that respect the
worth and legitimate interests of persons” (250).  Thus
Hampton and Nussbaum agree with Jaggar that normative
political philosophy needs a conception of genuine human
interests.  But they do not see such a conception as
incompatible with liberalism.  In a forthcoming book, Kimberly
Yuracko argues that liberalism, good intentions
notwithstanding, simply cannot provide a conception of the
human good adequate to feminist ends (Yuracko,
forthcoming).  Thus an interesting focus for further work would
be on whether feminist liberalism can and must be grounded
in a robust conception of the good life.

Some feminist liberals argue that a feminist liberalism
should not draw on a morally robust conception of the human
good, but should draw from what Rawls calls “public reason,”
or what S.A. Lloyd calls “socially recognized values” (Lloyd
1998, 210).  Indeed, even Nussbaum claims that her quite
robust conception of the human good works as an account of
socially recognized values (Nussbaum 2000).  Susan Okin is
less sanguine about the prospect of a feminist liberalism that
draws on public values—or is at least less sanguine about the
prospects of a Rawlsian feminist political liberalism—because
those values stem from a culture that has been decidedly sexist
(Okin 1994).  This debate is difficult to settle in the abstract.
Thus future work in feminist liberalism ought to focus on
developing feminist liberal justifications for political and legal
change, justifications that make exclusive use of socially
recognized values, that is, that limit themselves to what Lloyd
calls the “sparse Rawlsian toolbox” (Lloyd 1998, 210).  Only
careful consideration of actual attempts to work out such
justifications can help us to see clearly on this issue (for one
such attempt, see Baehr 2002).

A final theorist to consider is Drucilla Cornell.  Cornell
presents a feminist liberal justification for the right to gay
marriage and the legalization of prostitution.5   Her argument
for these rights draws on the work of traditional liberals as
well as on the work of Jacques Derrida and Jacques Lacan
(Cornell 1998).  Becoming a self, Cornell tells us, drawing on
psychoanalysis, always involves the development of a sense
of oneself as sexed (as male, female or other, but also as
heterosexual, homosexual, bisexual, etc.).  Thus the politically
liberal ideal of freedom of personality involves freedom from
“state-imposed meanings of normal sexuality” (37).  Because
Cornell’s argument depends strongly on her account of the
human good, grounded in psychoanalysis, she would seem
to be in the camp of those who would ground liberalism in a
particular account of the human good, and in the camp of
comprehensive liberals who believe that liberal values are
appropriate criteria for evaluating even personal relationships.
This is in part true.  But Cornell offers two justifications for her

view.  One she calls the ethical justification, the other the
political (61).  The ethical justification makes use of the
psychoanalytic account of the human good, which is not likely
to be persuasive to those who hold other views of the psychic
life.  But the political justification appeals only to what we’ve
been calling socially recognized values.  In particular, it is the
fact of pluralism concerning the best way to live one’s sexual
and affective life that justifies state noninterference.  The fact
that Cornell sees two justifications—one ethical and perhaps
not widely persuasive and one political and publicly
shareable—shows that her feminist liberalism is presented as
part of an overlapping consensus of reasonable doctrines
around the political ideals of liberalism.

But if feminism and liberalism are so compatible, what
happens to the radical nature of feminism?  Indeed, it is a
common criticism of liberalism that it really only amounts to
an endorsement of conventional values (Jaggar 1983, 189).  If
this is true, then a feminist liberalism will be at best meliorist,
at worst complacent.  Some feminist liberals acknowledge
that, in the words of Samantha Brennan, a feminist liberal
herself, “if it is a version of liberalism…it will lack the kind of
revolutionary potential associated with feminist political
theories” (Brennan forthcoming, 15).  Sarah Lloyd writes:  “It’s
true that confining the argument to talk of socially recognized
values requires operating with one hand tied behind one’s
back, so to speak.  Conclusions that would be quite easy to
reach from stronger feminist principles…are much harder to
reach using the sparse Rawlsian toolbox” (Lloyd 1998, 210).
But Lloyd tells us that there are important moral reasons for
so restricting ourselves.  One of those moral reasons, I
conjectured above, is that by limiting ourselves to socially
recognized values we show respect for the moral
independence of the other citizens with whom we share the
social world.  Martha Nussbaum however, suggests that the
fact that liberalism can be allied with feminism shows the
radical potential of liberalism itself.  She writes: “liberal
individualism, consistently followed through, entails a radical
feminist program” (Nussbaum 1999, 67).  Thus future work on
feminist liberalism would do well to focus on the extent to
which an alliance between feminism and liberalism tames or
invigorates the radical implications of feminism.

This overview of recent works should show the diversity
of feminist liberal thought, and the variety of difficult questions
with which feminist liberals contend.  In addition, it should
make it very clear that to use liberal feminism, or liberalism
itself, as a foil in feminist political and legal theory is to risk
serious oversimplification.  What is needed now instead is
careful, critical engagement with the variety of feminist
liberalisms in the literature, with an eye towards understanding
to what extent these views capture what is most important
about both feminism and liberalism.
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The Work/Family Conflict: Recent
Developments

Patricia Smith
A majority of women today, including more mothers of children
of all ages, now work in the public sector, more (although a
minority) work in traditionally male fields (such as law,
business, and medicine), and more have achieved a higher
level of education than ever before in history.  Unfortunately,
these accomplishments have not translated widely into
economic advances.  Economic progress for women is
proceeding at a snail’s pace.  As Deborah Rhode commented,
in Biblical times a woman was worth about three fifths or 60%
of the price of a man, and little change has occurred since
then.  Indeed, 60% is just about where the wage gap fell in the
early 1970s when women rallied against earning 59 cents to
the male dollar.  Today the average is about 72% and stagnant,
with no progress seen at all in recent years.  At the same time
women remain the primary caretakers for home and family, a
time consuming responsibility that conflicts with job schedules
and career aspirations, given the current organization of family
and work.  Finally, despite apparently increased educational,
political and employment opportunities, the feminization of
poverty has continued to increase, while the equalization of
power remains elusive.

Many feminists are asking why?  Why have legal reforms
been so limited and ineffective?  Why do so many apparent
reforms turn into traps?  Why did flexible hours turn into
“mommy tracks” and “sequencing” into dead end careers?
Why have programs with demonstrably positive results (such
as job sharing and on-site child care, or Head Start and after-
school programs) received so little support?  Why do women
remain clustered in the bottom ranks of every male-dominated
domain and overwhelmingly segregated into low-paying
female-dominated fields?  A good bit of work has been done
on these questions.  Some recent work approaches these
problems in a comprehensive way.  I will review two
representatives of this approach.

 In her recent book, Speaking of Sex: The Denial of Gender
Inequality, Deborah Rhode points to a need for a broader
reform strategy than a narrow focus on legal issues alone could
provide.  She suggests that we have run into the limits of law
to deal with gender inequality because we lack a political
consensus of the need.  This is at least partly due to widespread
denial of gender discrimination and inequality as a serious
problem.  She calls this the “no problem” problem.  Her book
is dedicated to laying out and describing its many facets and
manifestations, as well as its many causes and effects.

This general phenomenon exhibits itself in three broad
patterns of denial: (1) the inequality is denied altogether (e.g.,
it was once a problem but it has been fixed); (2) the injustice
of it is denied (e.g., it is due to women’s own choices,
preferences, nature or capabilities); and (3) responsibility for
it is denied (e.g., “It is not my fault so it’s not my obligation to
correct it”; “I’m not part of the problem—or the solution”).

These broad patterns of denial manifest themselves in
many forms depending on the context, but the effect is always
to maintain the status quo and avoid the need for change.
Rhode outlines the many facets of the “no problem” problem
as manifested in ideologies about biology; in sexist
socialization from birth to death; in pervasive media images
that reinforce stereotypes, valorize male aggression, and
objectify female bodies; and in legal and social problems of
sex and violence (specifically domestic violence, sexual

harassment, rape, and pornography) that reflect the culture
of dominance our socialization and media images project and
reinforce.  Repeatedly these problems are denied, discounted,
and minimized, but viewed together the pattern is striking.

Here I will focus on Rhode’s chapters on work and family.
Sex discrimination in the workplace today is widely denied,
she notes.  One common attitude is that it used to be a
problem, but it has been solved since women now have gained
entry to every field.  What is ignored is that women remain
largely in the bottom ranks of male-dominated professions,
and still predominately remain in traditionally female
occupations.  For the most part these facts are not noticed
much.  (No one thinks it is odd that bosses are still mostly
men and women are their secretaries, for example).  It is also
assumed that women are adequately represented by any
female presence at all.  One woman on a corporate board,
one woman partner in a legal or financial firm, one woman in
an academic department or at a meeting is often thought to
counter any claim of discrimination.  The idea that a third or a
half of those numbers should be women is hardly considered.
So the first claim is that there is no inequality or discrimination,
or if there is it occurs somewhere else (not in my firm or
department or field).  The unequal numbers, being normal,
are largely unseen.

If the unequal numbers are challenged, they are
rationalized as a result of what Rhode calls the myth of
meritocracy and the myth of choice.  The myth of meritocracy
is based on the idea that our system of rewards and benefits is
based on individual merit, which is measured by the neutral
mechanism of the market in terms of productivity.  Productivity
reflects relevant characteristics such as talent and effort.
Irrelevant factors are inefficient considerations, so if women
are excluded from a field or from advancement, it can only
mean that productivity corresponds with sex in that area.
Therefore, since the market is neutral, it is not injustice but
incompetence that holds women back.

This position, Rhode argues, reflects a blind faith in the
neutrality of the market that fails to account for realities that
we know from experience.  The culture of the public sector is
traditionally male.  Many men are more comfortable working
in an all male environment, and some men will not work for
women.  Many studies (and court cases) have shown
widespread bias in hiring.  Women are systematically
channeled into lower paying, more subordinate positions than
men with the same qualifications.  And women are
consistently funneled into traditionally female occupations
with lower pay and fewer opportunities for advancement.
These factors counteract the idea of a neutral market.

Furthermore, stereotypes go against advancement for
women, who continue to be characterized as emotional,
indecisive, deficient in quantitative skills, lacking in
commitment and leadership qualities.  Conversely, women
who do not fit the stereotype are penalized for being
“unfeminine,” “difficult,” “abrasive,” or “pushy.”  This Catch-
22 affects evaluations of merit and promotion, again
undercutting the idea that they are objective and neutral.
Rhode cites numerous studies showing that women’s work,
records, and potential are consistently rated lower precisely
because they are women’s. One well-known study switched
the names on résumés.  The résumés with female names were
rated lower than when they had male names and vice versa.
How does that fit with a neutral market?

Most jobs and professions do not have criteria of quality
performance that are truly objective, even if they are scored
numerically.  Consequently, bias can easily and even
unconsciously be built into the very criteria or process of
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evaluation.  And the higher level the job evaluation is, the more
subjective the criteria become.  Capacity for leadership,
creativity, and intellectual promise are not objective criteria.
Finally, the male culture and mentoring system, often
conducted after-hours in bars and gyms, further undercut the
equal participation and the evaluation of women.  It may be
claimed that the market is neutral, but all the human beings
who make the market evaluations in daily transactions are
not.  Thus, the claim of meritocracy through the neutral open
market is a rationalization that covers discrimination and
denies its existence without adequate grounds to do so.

Rhode’s second basis of denial she calls the myth of
choice.  It is widely claimed that whatever their talents and
abilities may be, women choose lower pay and less prestige
as a trade off for pleasanter working conditions and more
convenient hours. Thus, their marginalization in the market is
a result of their own preferences.  But Rhode points out that
women’s so-called choices reflect the pressures and
expectations generated by the organization of work and family
around the idea of separate responsibilities according to
gender.  Women are forced to choose between work and
family, an unfair choice that men are not required to make
precisely because they are able to rely on the support of
women taking care of the family.  So, even if women do choose
lower paying, less demanding jobs because it is the only way
they can meet their responsibilities at home, there is no
justification for being put in a position of having to make such
an unfair choice.  Far from justifying inequality in the
workplace, the necessity of women and only women making
this choice shows that the structural organization of work and
family is itself discriminatory.

The denial of gender inequality within the family is highly
complex.  In one respect it is not really denied so much as
justified, or perhaps ignored in lieu of a greater problem: the
crisis of the family.  According to traditionalists, the problem is
the decline of the traditional (nuclear, two parent) family itself
and the attendant problems of divorce, “illegitimate” births,
poverty, and crime.  The solution is to return to traditional
values, to make divorce more difficult, and to discourage
unwed motherhood.  The problem with the single-minded
pursuit of this overarching goal, Rhode argues, is that it leaves
actual families, especially poor single-parent families, to suffer
in poverty without access to relief.  The divorce rate has
hovered at about 50% for over two decades; four out of five of
them involve minor children, 90% awarded to the custody of
their mothers. Almost none of these mothers were ever
awarded alimony; most of the cases had no significant assets
to divide; and although most were awarded child support, the
typical award is insufficient to pay the expenses of raising a
child, and about one half go unpaid.  The result is that the
income and standard of living of most women and children
drop rather significantly after divorce.  This is hardly surprising
since the man earns 70% of the family income in a typical
two-parent family.  The earning power of mothers is
significantly impaired.  At the same time, Rhode notes that
some divorced men cannot afford to support two households.
Given both these problems she suggests a governmental “child
assurance program,” like those in Scandinavian countries, that
collects child support payments and subsidizes them where
parental income is inadequate.

In the United States, however, the problem is not faced
as a problem of inadequate or unequal resources.  Instead, it
is converted into a problem of value.  Single mothers are not
poor because they lack money, but because they lack
husbands.  And the reason that they lack husbands is that they
irresponsibly had a child out of wedlock, or they irresponsibly

got a divorce.  So, what they need are better values, often
referred to as family values.  It is suggested that parents should
stay married for the sake of the children, and that divorces are
often obtained for trivial reasons.  Consequently, a common
suggestion is that divorce law should be more strict; no-fault
divorce should be abolished.

Rhode cites studies that show most divorce is obtained
because of violence (fully two-thirds!), adultery, or substance
abuse.  She also notes that no-fault divorce was instituted to
curb serious problems (including systematic perjury) caused
by restrictive divorce laws.  Finally, she argues that studies
indicate that no benefit is obtained for children who are raised
in conflict-ridden relationships that result from “staying
together for the children.”  Our past experience shows that
fault-based divorce laws are no solution to any problem.  Yet,
divorce reform is needed in order to equalize the incomes of
the two households and to insure enforcement of support
decrees.

What Rhode shows here is that denying the problem takes
the form of converting it into a different problem that ignores
the inequality by valorizing a mythical past while overlooking
the actual problems (including inequality) of the real past.
Thus, to suggest that current problems of family organization
can be solved by emulating the (unequal) past is to deny the
existence of the real problem.

Rhode’s work is important and fundamental because it
illustrates that inequality persists because it is invisible or
considered justifiable.  It persists because we accept it.  Since
gender inequality is normal, habitual, and pervasive we either
do not see it at all (that is, we do not perceive the inequality of
it), or it is viewed as ordinary and perhaps inevitable.

In her recent book, Unbending Gender: Why Family and
Work Conflict and What to Do About It (2000), Joan Williams
concentrates specifically on the work/family conflict and on
the legal policies that tend to reinforce it.  These policies reflect
what she calls the social system of domesticity.  As she explains
it, the system of domesticity relies on two interrelated ideals:
the perfect worker and the perfect mother.  The perfect worker
is available to work long hours, weekends, or overtime without
distraction, to travel if necessary, or even re-locate.  Work
responsibilities are never intruded upon, interrupted or
restricted by personal responsibilities.  In other words, the
perfect worker either has no family, or (more commonly) his
personal life depends on a flow of services provided by a wife.
It might be said that the perfect worker is exempt from family
responsibility so that he can be totally dedicated to his work.

But that doesn’t mean that the perfect worker (if male) is
neglecting his family, because his role, after all, is to provide
material security or wealth, not services.  So, the male norm
(whatever its deficiencies) is basically integrated and
harmonious.  The more successful a perfect worker is at work,
the better he meets his family obligations as well, at least his
most basic obligation, which is breadwinning.  Furthermore,
since employers are entitled to perfect workers, men are both
duty bound and entitled to be perfect workers.

Similarly, the perfect mother is totally committed to her
family responsibilities. She is there, available or on call twenty-
four hours a day to provide the care and services needed by
her children.  She is unselfish, nurturing, and dedicated to her
home and family first and above all else.  She incidentally also
keeps up with the housework (about 30 hours a week of it on
average) but that work is more or less invisible and generally
disregarded (unless it is not done, in which case it is a
significant source of inadequacy and guilt).  The important
job of a mother, of course, is child care, which has become
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increasingly time consuming during the past 30 years, as
children have become more directed, protected, and less free.
The organization of middle class child life now requires a great
deal of oversight and personal service: homework supervision,
classroom and club volunteer work, as well as taxi service to
lessons, clubs, social engagements, doctor appointments and
so forth.

As a result of these duties, two-thirds of all mothers do
not work full time year round, and even those who do work
full time tend to gravitate to traditional female occupations
that are more accommodating toward family responsibilities.
This is characterized as a matter of choice.  Women choose to
marginalize themselves in the workplace because they prefer
to spend more time with their children.  It follows that they
cannot be perfect workers.  Consequently, they cannot
compete in the market, so they hold lower level positions (on
average), they are promoted less, and are paid less because
they merit less.  That is what they choose (Williams, 2000,
Ch.1).

Like Rhode, Williams explains that as long as the culture
of domesticity continues to divide labor into the traditional
public and private domains of segregated responsibility, these
choices will be unavoidable.  But that means that the social
organization that requires such unfair choices is itself
discriminatory.  The fundamental problem of inequality cannot
be solved unless the norm of parental care is recognized as
valuable, which requires the basic norms of perfect worker
and perfect mother to be reconstructed.  This is not an
impossible task, Williams argues, but legal measures are
needed to accomplish it.  And legal measures are justified in
order to combat discrimination.

However, a broader understanding of what constitutes
discrimination is necessary. Currently, only sexual harassment
and stereotyping are recognized as illegal forms of
discrimination.  But designing the workplace around male size
and strength is also discriminatory.  And designing work
schedules around the flow of family services only available to
men is discriminatory as well (Williams, 2000, Ch. 3).

Legal mechanisms are available that could be interpreted
to challenge these and related practices, including widespread
discrimination against mothers.  Title VII of the Civil Rights Act
of 1964 provides two forms of action: disparate treatment and
disparate impact.  Disparate treatment has been widely used
to challenge discrimination in cases where an individual
woman can show that she was passed over for promotion
despite performance that meets the standard of the perfect
worker required by employers.  Recent cases show promise
of extending this analysis.  In 1998 a court recognized the sex
discrimination claim of a mother who sued when a promotion
she applied for was given to a non-mother with less
experience.  The so-called “sex plus” theory of disparate
treatment forbids discrimination against mothers even if equal
opportunity is provided to non-mothers.  Thus, disparate
treatment analysis has the potential to combat discrimination
against mothers, which is still rather open and very
widespread.  This will not reconstruct any workplace norms,
since it takes the norms as given, but it could at least lead to a
reconceptualization of what constitutes discrimination against
those mothers who are able to meet the norm.  If it also
reduced the common trend to penalize women for taking
maternity leave, it could have an even greater effect.  While
recognizing that suing one’s employer is a personally
devastating way to encourage social change, Williams astutely
notes that it is not the suit but the threat of it that leads to
social modification.  No one took sexual harassment seriously

at all, she points out, until the threat of suit encouraged a
change of perspective.  Disparate treatment could do the same.

Disparate impact analysis has considerable power for
social reform, but (perhaps because of its inherent potential
power) it has thus far been interpreted very narrowly.  Yet, it
could be used to challenge masculine norms in the workplace.
Disproportionate impact analysis involves three steps.  First,
the plaintiff must show that an apparently neutral policy has a
disproportionate impact on women.  (For example, she might
show that the number of women hired or promoted is
disproportionately small as compared to the available
applicant pool).  If this requirement is met, then the burden
shifts to the defendant (the employer) to show that the policy,
whatever its impact, is required by business necessity.  The
plaintiff may rebut this argument by providing a less restrictive
alternative—a policy that would meet the needs of the
business with a lesser impact than the challenged policy.

Williams suggests that such suits could be used to
challenge the “executive schedule” (or 80-hour week), or the
design of promotion tracks that require the executive schedule,
relocation, mandatory overtime, training programs in off time,
stringent sick leave policies that impact mothers with child
care responsibilities, penalties for work interruptions, or the
denial of part-time work.  Disproportionate impact could also
be used to challenge workplace design and equipment design
over time.

Another possibility is the Equal Pay Act, which requires
that two employees of the same firm must be paid the same
for substantially equal work.  This could be used to challenge
the heavy penalty structure attached to part-time work.  The
goal would be to convince courts that “substantially equal”
and “effort required” should be evaluated in terms of the effort
required per hour, and thus to give up their own attachment
to the perfect worker norm as the only test of a loyal and
committed worker (Williams, 2000, Ch. 3).

Interestingly, the results of such challenges, if they
succeeded, would correspond to proposals made by unions
and by time relief advocates (such as Juliet Schor in The
Overworked American, 1992) that amount to quality-of-life
proposals that would benefit all people, men and children as
well as women.  Schor has pointed out that the workload
requirements in this country have become untenable over the
past 30 years.  Union gains of the 1940s and 1950s have been
completely reversed.  A 50-hour work-week is now common
for men, as is mandatory overtime.  As Williams comments, a
man may be able to meet the 80-hour week executive
schedule, but in no way is it a benefit.  Thus, the time may be
ripe to challenge some work place norms.

The second half of Williams comprehensive proposal is
to challenge family norms and entitlements.  If we are serious
about the value of parental care then caregivers should not be
disadvantaged or impoverished for providing it.  Given that
men are able to perform as perfect workers only because they
are supplied with a flow of family work by their wives, the
income, including the future income that results, should be
considered joint property.  This means that in the event of a
divorce, a fair split of the joint property would be required.
After considering several possibilities, Williams (like Rhode)
suggests that the best alternative is to equalize the standard of
living of the two households.  This would help to counter the
all too common impoverishment of women and children after
divorce, that results from the assumption that a man “owns”
his wage, and owes his former wife and children only enough
to provide for their basic needs.
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This rationale should be changed, according to Williams,
to reflect the idea that the primary caregiver “owns” a portion
of the wage, because it was the flow of family work that
enabled this earning potential to be manifested in the perfect
worker, and precluded its manifestation in the caregiver.
Family work and market work together should be viewed as a
joint venture.

How long does the caregiver’s tenure of ownership
continue?  Williams proposes that all years during which
dependant children must be cared for and supported, plus
one year for every two years of marriage, should be covered.
This would protect children and wives of longstanding
marriages from impoverishment, and would at least recognize
the value of parental care.  The joint property proposal could
be instituted by statute or by court action, Williams notes.  Its
intent is to change the way we think about property
entitlements to income from wages that are produced by the
labor of two people rather than one, and to counter the current
assumption that child support and alimony are something like
charity (Williams, 2000, Ch. 4).

Williams calls her overall, multi-part proposal
“reconstructive feminism.”  Its purpose is to “deinstitutionalize
domesticity by deconstructing the ideal-worker norm.”  Like
Rhode’s work on the denial of inequality, Williams’
comprehensive treatment of the work/family conflict lays out
the systematic discrimination against women that is built into
the structure of social organization in the culture of domesticity,
and details the legal action that could help to correct it.  The
insight displayed in all this work is that discrimination against
women is systemic and imbedded in law.  The best recent
work illustrates in detail how this is so.
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Sexual Harassment: Developments in
Philosophy and Law

Leslie Pickering Francis*

The last few years have been a time of retrenchment in anti-
discrimination law generally.  Sexual harassment law has been
no exception to this trend.  Court decisions have made it more
difficult for plaintiffs to bring and win cases, particularly
students in educational settings.  More surprisingly, however,
the last few years have also been a time of consolidation and
retrenchment in theoretical writing about harassment.
Analyses of the concept of harassment and why it is wrong
have continued to be offered (Crouch 2001, Dalmiya 1999).  A
comprehensive anthology has appeared (LeMoncheck and
Sterba, 2001), as has a point/counterpoint debate
(LeMoncheck and Hajdin 1997).  However, two important,
recently developed theoretical themes both contribute to our
understanding of harassment and have the potential to cut
against understanding harassment as a harm to women as a
group.  Vicki Schultz’s “Reconceptualizing Sexual Harassment”
(1998) contends that sexual harassment on the job should be
understood more broadly as gender harassment to exclude
women from traditionally male occupations rather than as
inappropriate sexualization in job settings.  Schultz is right that
sexual harassment law should not be transformed into efforts
to enforce moral purity at work, but fails to analyze how some
forms of sexualization (such as consensual relationships in
academic settings) can disadvantage all women.  Ellen Frankel
Paul’s 1990 exploration of private damage remedies in place
of anti-discrimination law sees harassment as a harm to
individual women rather than a wrong to women in general.
Her failure is more radical than Schultz’s, for she ignores the
myriad ways in which harassment extends beyond its
individual victims.

Since a quartet of cases decided by the United States
Supreme Court in 1998, sexual harassment law has remained
relatively settled.  Two well-known titles of the Civil Rights Act
protect against sexual discrimination generally and sexual
harassment in particular, Title VII against discrimination in
employment and Title IX against discrimination in education.
The regulations and case law under these statutes draw a
standard distinction between “quid pro quo” and “hostile
environment” harassment.  A single proffer of a sexual
exchange, either a threat or an offer, can constitute quid pro
quo harassment, while a hostile environment must be
sufficiently severe and pervasive to alter working conditions
in a discriminatory manner.  Harassment can be heterosexual
or same sex, so long as the discriminatory activity is based on
sex.  When harassment is quid pro quo, employers are liable
so long as the employee’s agent is acting within the scope of
his or her duties.  In cases of hostile environment harassment,
however, complaining employees must show either that the
employer knew of the alleged harassment and failed to correct
it, or that the employer furthered the harassment.  It is an
affirmative defense for employers that they exercised
reasonable care to prevent harassment, such as the
promulgation of sexual harassment policies and education of
employees about harassment; thus employers in recent years
have rushed to protect themselves from harassment suits by
promulgating policies and educating employees.  The 1998
cases set an even more difficult bar for Title IX plaintiffs to
meet in proving responsibility for harassment than Title VII
plaintiffs; Title IX plaintiffs must show that the educational
institution had actual knowledge of the harassment and acted
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with deliberate indifference in response (Gebser v. Lago Vista
Independent School District, 524 U.S. 274 (1998)).  The Court
attempted to explain this difference in terms of the aims of
the statutes: Title VII promotes equal opportunity in
employment, whereas Title IX governs the expenditure of
federal funds in educational programs.

Vicki Schultz (1998) understands the problem of sexual
harassment as a problem of women’s access to workplace
settings.  Catcalls, pornographic posters, and propositions are
means by which men exercise power to keep women out of
historically male workplace venues, such as firehouses, shop
floors, or union halls.  Schultz contends that the desire/
dominance model of harassment (males using sex to dominate
women) led to important advances in the legal recognition of
quid pro quo harassment, but fails to encompass the hostile
environments experienced by many women in their daily lives
on the job.  Schultz writes from the perspective of traditional
labor law, emphasizing the value of work and the protection
of paid labor.  Her objections are to practices, including
harassment, that make it difficult for women to experience
these advantages.  (She has also defended participation in the
paid labor market as central to achieving real equality, in
contrast to alternatives such as attaching economic value to
women’s activities (housework, child care, dependency
carework) in the private sphere (Schultz 2000; Ertman 2002)).
Her examples of workplace intimidation range from
performance denigration, to patronizing “help,” to sabotage
on the job.

Reconceptualizing sexual harassment as gender-based
hostility used to entrench bastions of male territory at work,
Schultz contends, helps solve some long-standing issues about
sexual harassment.  Sexual harassment is one form of the
imposition of gender hierarchy at work; the requirement that
conduct be discrimination “because of sex” does not,
therefore, limit sexual harassment to cases of sexual desire.
Nor should incidents of sexualized harassment be
“disaggregated” from other discriminatory behavior and
trivialized as a result.  Harassment from peer to peer can be
just as problematic to work as harassment from superiors to
subordinates.  Same-sex harassment that targets alleged lack
of manliness is properly viewed as sexual harassment, because
it imposes a structure of masculinity on work.  The
reconceptualization, Schultz claims, also helps to explain why
some efforts to use harassment law have seemed over-
inclusive, both to its supporters and to its critics; sexual
harassment law should not be seen as a moralistic effort to
eliminate sexual relationships or sexuality from the workplace.

A major strength of Schultz’s analysis is that it differentiates
efforts to reduce sexual harassment from uses of law to enforce
morality.  Sexual harassment law is not about protecting moral
purity; nor should women who are seen as less than fully
virtuous in conventional terms be denied the protections of
harassment law.  Yet the line that limits sexual harassment to
“unwelcome” conduct, and which has been interpreted not
to protect women who participate, apparently “voluntarily,”
in forms of sexual banter, has resulted from such legal
moralism.  Schultz argues that such moralism may often be
class-based, as women who participate in what is perceived
by judges as inappropriate conduct are denied the protection
of harassment law.  Moreover, an “anti-sex” understanding of
sexual harassment law has been used to ridicule and trivialize
it as paternalistic protection of an image of female virginity
(Roiphe, 1993, is an example).  On all these counts, Schultz
would appear to be correct.

Schultz’s reconceptualization, however, should not be
taken to rule out some of the very real ways that sexualization,

in some workplace and educational contexts, can damage all
women.  Consensual sexual relations between colleagues at
work—even when they do not demean or marginalize the
women involved—can affect the performance or perceived
performance of other women.  Consider how notorious affairs
on the part of women in high management positions contribute
to discussions of glass ceilings for women in business.
Consensual sexual relations in educational settings can make
access to educational opportunity more difficult for all women,
especially when the relationships involve faculty and students
under their supervision, but even when they do not.  Sexual
relationship between faculty and the graduate students they
mentor, for example, can diminish the credibility of
assessments of those graduate students, and can raise
concerns for other graduate students about their possibilities
of receiving fair recommendations.  Nearly all of Schultz’s
examples involve forms of harassment in blue- or pink-collar
work settings, and they quite correctly broaden our
understanding of harassment in these contexts.  What she says
about these examples, however, may not parallel how gender
hierarchy functions in settings where evaluations are more
subjective, such as management or education.  These are, of
course, empirical issues about whether sexualization also
serves to diminish equality for women in these and in other
settings.  Moreover, if the facts are that sexualization does
disadvantage women in at least some settings, a prohibition
on “mixing business and pleasure” would not necessarily be
the recommended outcome, given the missed opportunities,
curtailed freedom, and likely resentment that might result.  All
I am suggesting here is the importance of attending to the
possibility of disadvantage and the need to explore alternative
strategies (such as reassignments) to mitigate it.

A second theoretical suggestion has involved instituting
private remedies in tort rather than anti-discrimination law as
a way to diminish harassment or compensate its victims.  Tort
law is notoriously problematic as a deterrent, as any student
of medical malpractice will attest.  Ellen Frankel Paul (1990)
has proposed viewing sexual harassment as a harm to
individual victims, for which the appropriate remedy is a suit
for damages.  Women who are harmed—emotionally,
economically, or educationally—should be able to sue to
recover what they have lost.  Paul believes that this approach
respects the individual rights of the victim, protecting her when
she is harmed and not invading her privacy when she would
choose not to pursue a remedy.  Another advantage of her
approach, Paul contends, is that it treats the alleged victimizer
fairly, since it calls upon the standards of negligence and actual
harm found in tort law.  Yet another advantage she sees is that
it would draw upon doctrines of vicarious liability used in tort
law generally to determine when employers or educational
institutions are liable for the torts of their agents.

Paul’s approach is set squarely within a strong tradition of
individual rights.  She explicitly rejects any use of sexual
harassment doctrine to protect group rights.  Her view is that
anti-discrimination law more generally should be seen as a
matter of correcting harms to individual victims.  However,
anti-discrimination law in general, and sexual harassment law
in particular, can also be seen as a matter of distributive justice,
of affording opportunities to those who suffer persisting
disadvantages in society.  Indeed, the original Congressional
discussions of Title VII emphasized economic inequalities,
especially those correlating with race, as much as specific act
of discrimination.  Paul’s focus on individual victimization fails
to account for how direct harm to one can affect the actions
and perceptions of others.  Moreover, although Paul believes
that it is an advantage of her approach that it would
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compensate only in cases of significant harm, it is a serious
disadvantage that it fails to see how acts that are in themselves
less-than-grievously harmful to the individuals directly affected
can add up to significant overall damage to opportunity.  In a
recent article, Erica Chamberlain (2002) has drawn on
Aristotelian distinctions among types of justice to argue that
sexual harassment should be treated in terms of anti-
discrimination law, rather than just with a tort remedy.
Chamberlain urges that sexual harassment, because of effects
on opportunity such as those described by Schultz, raises deep
problems of distributive justice as well as the issues of
corrective justice highlighted by Paul.

Some very recent developments in Supreme Court
jurisprudence, moreover, augment the importance of attention
to how harassment affects opportunity in actual settings.  A
range of decisions by the Court has reduced the role of the
federal government and increasingly protected the states.
Although the case law is technical and may seem legalistic, it
is enormously important to understanding the scope of federal
legal power to remedy sexual harassment in employment and
in education, against both private and state actors.  (The legal
issues also may come as a great surprise to readers who
studied constitutional law as undergraduates; when I was in
law school about 20 years ago, the 11th Amendment and §5 of
the 14th Amendment were more or less ignored).  The Court
held, in a close 5-4 decision, that the Violence Against Women
Act, which provided a federal civil remedy for victims of
gender-motivated violence, exceeded Congress’s powers
under both the Commerce Clause and §5 of the 14th

Amendment (Brzonkala v. Morrison, 529 U.S. 598 (2000)).
Brzonkala alleged she had been raped by two members of
the football team at Virginia Tech; when her efforts under the
University’s sexual assault policy proved unavailing, largely for
reasons of process and notice, she sought a remedy under
VAWA. Virginia Tech’s argument concerning the Commerce
Clause was that individual acts of gender violence are not
activities that substantially affect interstate commerce.  The
14th Amendment §5 argument was that VAWA did not come
within Congress’s power to enforce the 14th Amendment,
because it was not directed against discriminatory state action.
In the view of the Court, Congress’s desire to provide a federal
damage remedy for private citizens when states failed to take
protective action, was not properly regarded as halting state
action that discriminated—although Congress had expressly
indicated its hope that the damage remedy would spur states
to action.  The Court has also understood the 11th Amendment
to provide state governments with immunity from suits for
damages in federal court under a variety of anti-discrimination
statutes.  (See Kimel v. Florida Bd. of Regents, 528 U.S. 62 (2000)
(Age Discrimination in Employment Act) and Board of Trustees
of the University of Alabama v. Garrett, 531 U.S. 356 (2001)
(Americans with Disabilities Act).)  Although the Court has not
issued a holding with respect to Title VII and state
governments, its current 11th Amendment jurisprudence would
require a showing that Congress had appropriately intended
to remedy state action in violation of the 14th Amendment by
authorizing suits for damages under Title VII.

In a decision with even more sweeping implications, the
Supreme Court recently extended its protection of state
sovereign immunity from suit to immunity from action by
federal administrative agencies (Federal Maritime Commission
v. South Carolina State Ports Authority (2002) U.S. LEXIS 3794
(May 28, 2002)).  By analogy, if an individual were to make a
sexual harassment claim against a state governmental entity,
administrative adjudication by the U.S. Equal Employment
Opportunity Commission would violate the state’s sovereign

immunity.  The exception would be a specific authorization
for the agency action as §5 enforcement of the 14th Amendment
(an argument that might apply to enforcement of civil rights
statutes against state governments as employers, a possibility
on which the Court has not ruled).  Justice Thomas, writing
for the 5-4 majority, analogized adjudicative actions by federal
agencies to the decisions of Article III courts.  Justice Breyer,
in a vehement dissent, argued that the action of federal
agencies to determine federal law, including ultimately through
suit by the agency in federal court, was basic to the
establishment of the American federal system.  Justice Breyer
urged that the 11th Amendment be read as protecting the state
governments from action by private individuals, not from the
federal government, when an administrative agency
adjudicates and acts to enforce its orders.

These cases signify both a retrenchment of Congressional
power and protection of state governments from the kinds of
suits that could be brought against private employers.  Federal
law will no longer be a means to hold states to the standards
expected even in the private sector.  In education, where state
colleges and universities play such a major role, the disparities
may be particularly noteworthy.  When combined with the
high bar set for plaintiffs in suing educational institutions, the
upshot may be a radical reduction is the impact of federal anti-
discrimination law on educational opportunity.  Concomitantly,
local institutional policies and practices will need to assume
greater importance in affording equal opportunity.  Interestingly
enough, on this front a survey of articles in the Chronicle of
Higher Education indicates few if any major developments in
harassment policies on campuses over the past year and a
half.  Campuses have continued to struggle with the due
process questions about complaints and discipline.  They have
also struggled with the question of whether to implement
policies that restrict consensual sexual relations on campus.
Ohio Wesleyan University has recently adopted regulations
requiring reporting of such relationships between faculty and
those they supervise, and reassignment of the supervisory
relationship.  Duke University, on the other hand, has chosen
to adopt regulations that only caution against such
relationships.  It is perhaps significant that the former, more
so than the latter, has undergraduate education as its principal
mission.  Duke’s decision, like those of many other campuses,
reportedly rested on the importance of individual liberties and
academic freedom, together with the concern that such
policies are difficult to interpret and enforce fairly in a punitive
manner (Bartlett 2002).

If institutional, and ultimately individual, responsibility may
increasingly be the norm in efforts to reduce sexual
harassment, those concerned about the impact of harassment
on opportunity might want to explore the following
suggestions.  If Schultz is correct, we should continue to guard
against forms of gender harassment that reduce employment
and educational opportunity for women.  On my view, this
should include exploration of how even consensual relations
can contribute to the perpetuation of traditional male domains.
Without more, a predatory policy such as Duke’s risks
continuing a problematic status quo.  More might well include
significant discussion of why such relationships are cautioned
against and what their consequences might be, attention to
the effects on students and colleagues when they occur, and
support when consequences are untoward.

Under such circumstances of individual responsibility,
moreover, personal and co-professional obligations must
assume a greater role.  Academics tend not to think of
themselves as having defined professional obligations.  There
is, for example, no enforceable code of ethics for faculty
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members beyond that enforced by contract in their institutions,
or other obligations of state or federal law.  Yet academics
stand in a relationship of trust to their students, in which they
are expected to act in the interests of their students, just as
lawyers are expected to act in the interests of their clients or
physicians in the interests of their patients.  We violate that
trust when we fail to notice the effects on students of the
materials we assign, the manner in which discussions occur,
or even our own behavior.  This is not to say that faculty should
avoid controversial or disturbing issues—after all, physicians
cannot avoid death, either—but it is to say that fiduciary
obligations extend to helping students learn under such
circumstances.  It is also to say that academics should be open
to inspecting whether their behavior—the jokes they tell, the
works they choose, or the relationships in which they engage—
have important consequences for how their students fare.
Physicians, by analogy, are currently being asked to scrutinize
what might explain the remarkable differences by race in the
care patients receive and resulting outcomes.  Like other
professionals, faculty also have obligations to their students
to help ensure that others deliver appropriate professional
services.  Faculty who observe colleagues who harass students
violate these fiduciary obligations when they do nothing at all,
not even raising the issue with the offending colleague.

In sum, although we live in an era of retrenchment of anti-
discrimination law, we do not necessarily live in an era of
retrenchment of discrimination.  Schultz reminds us of the role
of sexual harassment in protecting gender hierarchy in blue-
collar employment; her analysis should be extended to attend
to the nature of gender dominance in white collar and
educational settings.  With the waning of the law, moreover,
should come renewed attention to the cumulative effects of
practices (pace Paul).  In academic life, this should take the
form of increased recognition of our professional obligations
to our students and our colleagues.

References
Bartlett, Thomas (2002)  “The Question of Sex Between Professors
and Students.”  Chronicle of Higher Education, April 5, 2002, p. 8.
Card, Claudia (1999)  On Feminist Ethics and Politics.  Lawrence, KS:
University Press of Kansas.
Chamberlain, Erika (2002)  “A Classical Perspective on the Modern
Workplace: The Aristotelian Conflict in Sexual Harassment Litigation.”
Canadian Journal of Law & Jurisprudence 15: 3-20.
Crouch, Margaret A. (2001) Thinking about Sexual Harassment A
Guide for the Perplexed.  New York: Oxford University Press.
Dalmiya, Vrinda (1999)  “Why is Sexual Harassment Wrong?”  Journal
of Social Philosophy 30: 46-64.
Ertman, Martha (2002)  “Love and Work: A Response to Vicki Schultz’s
Life’s Work.”  Columbia L. Rev. 102: 848-864.
Francis, Leslie (2001)  Sexual Harassment as an Ethical Issue in
Academic Life.  Lanham, MD: Rowman & Littlefield.
Grant, Daniel (2001)  “Students Get the Message: Make Art, but Make
Nice.”  Chronicle of Higher Education, Sept. 7, 2001, p. 81.
LeMoncheck, Linda and James P. Sterba (2001)  Sexual Harassment:
Issues and Answers.  New York: Oxford University Press.
LeMoncheck, Linda and Mane Hajdin (1997)  Sexual Harassment: A
Debate.  Lanham, MD: Rowman and Littlefield.
Paul, Ellen Frankel (1990) “Sexual Harassment as Sex Discrimination:
A Defective Paradigm.”  Yale Law & Policy Review 8: 333-365.
Roiphe, Katie (1993)  The Morning After: Sex, Fear and Feminism.
Boston, MA: Little, Brown.
Schultz, Vicki  (2000)  “Life’s Work.”  Columbia. Law Rev. 100: 1881-
1964.
Schultz, Vicki  (1998) “Reconceptualizing Sexual Harassment.” (1998)
Yale Law Journal 107: 1683-1805.

* Professor of Philosophy and Alfred C. Emery Professor of Law,
University of Utah.  Professor Francis has edited several anthologies,
including Date Rape: Feminism, Philosophy, and the Law
(Pennsylvania State Univ. Press, 1996), and recently authored Sexual
Harassment as an Ethical Issue in Academic Life (Rowman and
Littlefield, 2001).  Some of the discussion is based on earlier work—
see Francis (2001) in the references, above.

Recent Issues in International Feminist Legal
Activism

Jeff Redding*

Introduction
American awareness of and scholarship on international
women’s issues has, historically, been far from exemplary.
While this situation has been the result of a number of factors,
one major problem has been the need of American academics
to operate within the constraints of institutions’ very narrowly
defined bottom lines.

Fortunately, while these bottom lines remain a reality, the
U.S.’s interaction with non-American women and their issues
is improving as the result of a number of important changes in
American culture and society.  For one, improved global
technologies of communication now permit American
feminists to better hear and engage with criticism by feminists
from around the world who have found American feminist
scholarship influential and important—yet often problematic
and sometimes irrelevant.  In response, many American
feminists have rethought problems they previously diagnosed
and remedies they once advocated.  Additionally, American
pluralism, on the rise once again with the help of changing
immigration demographics, has provided another important
jumpstart for some much-needed discussions.  In particular,
the changing portrait of American society has forced and
facilitated, in a variety of ways, popular and academic debates
on multiculturalism, and multiculturalism’s impact on women.
These debates on multiculturalism, in turn, have helped spark
American feminists’ interest in and scholarship on the work
of feminists globally.

In order for this increased engagement with the rest of
the world to continue to be productive, however, it is important
that a steady awareness be maintained of the issues that
feminists from around the globe are presently working on,
thinking about, and debating.  In this article, then, I will highlight
and discuss three important issues that have recently been
engaging feminist academics and activists around the world.
These three issues raise concerns about: (1) the legitimacy of
different systems of family laws for persons of different
religions in states constitutionally committed to enforcing
equality in citizenship, (2) the use of reproductive technologies
to select for male children and legislative efforts to prevent
this use of technology, and (3) feminist methodologies of legal
and social reform.

Since the legal sphere is where much interesting
academic and grassroots activism fruitfully meet
internationally, I will concentrate in this article on recent issues
in international feminist legal activism.  Another focus of this
article will be South Asia—home to 1.3 billion individuals,
meeting point of many of the world’s religions, and center of
recent (and long overdue) international attention for issues
as diverse and interlinked as terrorism, poverty, and the decline
of civil society.
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Religion-based systems of family law
At a recent conference held in December 2001 in New Delhi,
feminist legal academics and activists from around the world
congregated to discuss strategies to counter the widespread
existence in South Asia of legal regimes by which persons who
belong to the same state, but who are of different religions,
are governed by different sets of family laws.1  These religion-
based family law (i.e., marriage, divorce, adoption, and
inheritance law) regimes discriminate not only on the basis of
religion, but also (for the most part) discriminate against
women in the rights and remedies that they provide men but
not women.  Moreover, these regimes persist to this day despite
the guarantees of sex equality that are found in the
constitutions of every state in the region.2  Thus, feminist legal
activists from Bangladesh, India, Nepal, Pakistan, and Sri Lanka
(as well as from Malaysia, the U.K., and the U.S.) came together
in one venue in December, for the first time ever, to specifically
discuss reinvigorating legal and constitutional efforts to
overturn these family law regimes.

Such efforts, while always controversial, had become
even more difficult over time, as a result of the massive political
and popular uproar created by the Supreme Court of India’s
1985 decision in the infamous Shah Bano case.3  In this case,
the Court was asked to determine whether Section 125 of
India’s Criminal Procedure Code could be used by divorced
Muslim women against their Muslim ex-husbands.  Section
125 permits a divorced woman who is “unable to maintain
herself ” to obtain an order from a court, whereby her ex-
husband is forced to provide her a small amount of monthly
financial assistance (i.e., maintenance).  Shah Bano’s ex-
husband argued to the Court, however, that Section 125 could
not override the Indian Muslim community’s customary family
law, the content of which he claimed did not require Muslim
men, like himself, to financially maintain their Muslim ex-wives
for longer than the (approximately) three month, post-divorce
waiting period of iddat.

The Court did not agree with Shah Bano’s ex-husband.
However, in the process of so deciding, the Court’s unanimous
judgment—written by the Chief Justice, a Hindu, on the behalf
of four other Hindu Justices—took upon itself the task of
interpreting different Qur’anic verses relating to post-divorce
maintenance.  The judgment also, arguably, made some less-
than-positive comments about Muslim family law and the
family law politics of the Muslim community in India.  All of
this, in turn, provided a spark for long difficult Hindu-Muslim
communal relations in India to explode in public disagreement
and controversy yet once again.  One result of the ensuing
uproar was the Parliament’s enactment of the Muslim Women
(Protection of Rights on Divorce) Act, 1986, an Act which,
despite its title, ostensibly limited the rights of divorced Muslim
women to use Section 125 against their ex-husbands.4

The Shah Bano decision and the Parliament’s enactment
of the 1986 Act contributed to a number of momentous
changes in India’s political and legal culture, including the
dramatic increase in political strength of the Bharatiya Janata
Party (BJP)—an anti-Muslim, Hindu nationalist party.  One key
item of the BJP’s political agenda (yet unfulfilled) has been
the enactment of a “uniform civil code” for India, part of which
would include a uniform family law code applicable to all of
India’s citizens, no matter what their religious or other
community affiliations might be.  While many feminists in India
are not opposed to such a uniform family law code in principle,
there has been a strong fear that such a code, if passed by a
Parliament under the BJP’s political control, would really be a
Hindu family law code, though one applicable to all of India’s
citizens, Hindu or otherwise.

This being the situation, one might say that after the Shah
Bano decision and the rise of the BJP, a certain sort of impasse
set in among India’s feminist legal community.  In particular,
working within the Indian political process for a gender-just
uniform family law code suddenly become much less
palatable.  Some feminists even diagnosed complicity with
the Hindu nationalist agenda in the Indian judiciary
itself,5 thereby raising questions concerning the wisdom of
working for changes in Indian family law in the courts, case-
by-case.  Another option that had been suggested by some
was to work on changing the attitudes concerning family and
family law among the different religious communities in India,
thereby creating political constituencies which could be used
to rally support for progressive, legislated changes in each
religious community’s family law.  This “internal reform”
option, however, never had much prospect of widespread
success, considering the size and diversity of India’s religious
communities and the meager financial resources of feminists
in India.

The dilemma of family law reform within a context of
divisive (and sometimes violent) communal and sectarian
politics, and a judiciary less than fully committed to enforcing
constitutional norms of equality, has not been unique to India.
Bangladesh, Nepal, Pakistan, and Sri Lanka have all faced
variations on this theme as well.  Thus, to help better diagnose
this dilemma, and potential legal and constitutional ways to
mitigate it, feminists from South Asia and elsewhere
congregated in New Delhi at the end of 2001.

Among the many issues discussed at this conference, one
of the most intriguing and spirited discussions concerned a
proposal that the South Asian feminist community begin
working in each country of the region to implement and make
fully available an optional, gender-just code of family law.  At
its most general level, advocates of this proposal suggested
that the religion-based family law codes could remain (at least
for the time being) but that a comprehensive, gender-just, and
non-explicitly-religiously-based family law code should also
exist for persons who would prefer to be governed by such a
code.6  One key advantage that advocates of this proposal
discussed was that it could provide a fruitful (perhaps
temporary) compromise between proponents of a uniform
civil code and those who feared the implications of such a
code for minority religious communities.

Objections to such a proposal included persons who
questioned what it meant for there to be “choice.”  Taking
into account the immense pressures that families and
communities typically exert on young people in South Asia
when it comes to decisions about marriage and religion, and
also considering the limited economic independence that
most women in South Asia possess, both before and after
marriage, a number of persons stressed that “choice” here is
an illusory concept.  Other persons argued, in addition, that
legally-speaking there can be no choice, i.e., that constitutional
guarantees of equality of citizenship are non-optional, and that
the state should not be involved with enforcing anything but a
compulsory, gender-just family law code.

While the gap between proponents and opponents of an
optional family law code is real and non-trivial, much work
could still be done to potentially reduce this gap by better
elaborating the parameters of an optional code.  For example,
with an optional code, legal obstacles to obnoxious familial
and social pressures might be created by raising the minimum
legal age of consent for marriage across the board, for persons
of all religions.  Thus, by delaying marriage until young persons
have a greater degree of control over their own lives, perhaps
more informed and less-coerced decisions about marriage
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could then be made.  One might also institute the gender-just
family law code as the presumptive legal norm out of which
one has to explicitly opt in order to be bound by a religion-
based family law code, rather than vice-versa.  This latter
“reverse optionality” proposal could reduce some of the social
and familial stigma that women would likely face if, to be
bound by the non-religious code, they were to have to make a
personal (as well as public) choice to be so bound.  Under
this plan, the gender-just code itself would be the norm, and
it would take some significant administrative effort to change
that norm for one’s self.

In addition to the above possibilities, one could and
probably should expand the range of legal choices available
to include more than the all-or-nothing “choice” to live entirely
by either the non-religious family law code or, instead, one
particular religion-based family law code.  Thus, the range of
choices available could include the choice to live by
combinations of different religion-based family law codes (and
the non-religious code), or not to live with a family, much less
a family law code, at all.  The law would thereby recognize
that an Indian woman might choose to marry under Muslim
law, yet also wish to be governed by Hindu divorce law (if the
occasion arises), and also to have her children inherit from
her under a non-religious, gender-just family law code.  A
Pakistani Muslim lesbian, on the other hand, might wish to
not have to marry at all, and the state, through law and policy,
would also make that a viable economic option.

Indeed, this latter example helps illustrate a difficulty in
the constitutional argument mentioned briefly above, in that
it is hard to envision why it is any more difficult, constitutionally
speaking, for the state to allow women to choose to be bound
by non-gender-just family law codes than it is for the state to
permit women (and men) to enter into heterosexual marriage
in the first place.  In other words, if the state is not permitted
to enforce marital contracts that are internally gender-unjust,
even if voluntarily entered into, certainly then it should also
not be permitted to enforce marital contracts which are
involuntarily gender-unjust—at least from the perspective of
a person who is excluded, by the state’s definition of marriage,
from entering into a marital contract by virtue of that person’s
sex.7  Furthermore, the same doubts that are raised about
whether or not women ever truly “consent to” non-gender-
just, ostensibly religious family law codes could also be raised
about consent and heterosexual marriage, even if “gender-
just.”  Indeed, if, as some feminists argue,8 religious identity is
often a matter of cultural, social, or parental coercion, false
consciousness, and the like, one might raise similar points in
relation to a person’s desire to agree to an unalterable contract
called “marriage”—or even of heterosexuality itself.9

Unfortunately, debates over family law in South Asia are
still overwhelmingly those of and for heterosexuals.  While
some same-sex family law issues are being raised by legal
activists working on issues of same-sex well-being in South
Asia and elsewhere, immense amounts of work remains to
be done globally concerning this area of law and society.10

Use of reproductive technologies to select for male
children
For a number of years now, social scientists and developmental
economists concerned with women’s well-being have been
calculating the number of “missing women” in different
nations around the world.  This figure is determined for a nation
by calculating how many more women there would be in that
nation if that nation’s ratio of females to males were
comparable to the standardly used baseline ratio of 102.2
females for every 100 males (102.2/100), i.e. that of sub-

Saharan Africa.11  For a number of nations, the ratio of females
to males is significantly lower than that found in sub-Saharan
Africa, due to a number of material and social inequalities
between boys and girls and men and women as regards
nutritional intakes, access to health care, work responsibilities,
and a number of other things.

For a large nation like India, with a female/male ratio of
93.3/100, the number of missing women, approximately 36.9
million, is extremely disturbing.12  India, of course, is not unique
in its low ratio of women to men, or in its large numbers of
missing women.  For example, 44 million women are missing
in China, 5.2 million in Pakistan, 4.4 million in Latin America,
and 2.4 million in North Africa.13

Neglect of the needs of girl children and young women
has generally been the primary contributor to low female-male
ratios around the world.14  Female infanticide, while existing
and a long-standing and disturbing problem in parts of some
nations (e.g., China, South Korea),15 has generally been
believed to be a far smaller contributing factor to low female-
male population ratios.  Neglect and infanticide, however, are
no longer the only obstacles to the attainment of equitable
female-male ratios.  Indeed, the increasingly rapid spread of
new (and old) developments in reproductive technology is
introducing fresh and daunting obstacles to the attainment of
equitable sex ratios in a number of nations.  In particular, the
spread of the reproductive technologies of amniocentesis,
ultrasound, sex-specific pre-implantational embryo selection
(using a genetic diagnostic procedure known as “PDG” on test-
tube embryos), and X-chromosome sperm segregation (using
a procedure popularly known as “Ericsson’s method”) now
permits parents from around the globe—rich and poor, urban
and rural16—to select for male children prenatally, and even
before the stage of conception itself.  With this spread of
technology, important and difficult questions of philosophy,
law, and social policy are being created which have not
previously existed with such phenomena as post-birth neglect
of girl children or female infanticide—both of which should
be illegal, and for the most part are, under all nations’ normal
criminal laws.  The question now, however, is not simply one
of female infant neglect or female infanticide, but also of
female “foeticide,” “embryocide,” and even “spermicide.”
And, not surprisingly, the law has had even more difficulty than
the English language in catching up with these phenomena.

One of the best places to examine some of the legal
innovations and legal dilemmas that have come about as a
result of increasingly widespread access to reproductive
technologies is India.  Confronted with the growing use of
reproductive technologies to select for male children in some
of its more well-known (and prosperous) states, the Indian
Parliament passed the Pre-natal Diagnostic Techniques
(Regulation and Prevention of Misuse) Act in 1994.  According
to this Act, pre-natal tests can only be performed for women
who are older than 35 or who are otherwise at risk (according
to a list of specified factors) of experiencing complications in
their pregnancy or of giving birth to a child with developmental
or other serious health problems.  Furthermore, the Act also
states that “no person shall conduct or cause to be conducted
any pre-natal diagnostic techniques including ultrasonograpy
for the purpose of determining the sex of a foetus,” and that
“[n]o person conducting pre-natal diagnostic procedures shall
communicate to the pregnant woman concerned or her
relatives the sex of the foetus by words, signs or in any other
manner.”17

While this Act was a significant move by the Indian
government to counter increasing imbalances in its
population’s female-male sex ratios, a number of problems
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and issues soon surfaced with the enforcement of the Act.
First of all, as with many innovations in Indian legal and social
policy, the Indian government’s ability and will to work to
change entrenched social habits essentially stopped with the
process of legislating against such habits.  Secondly, the Indian
government’s Ministr y of Health and Family Welfare,
responsible for monitoring the implementation of the Act,
issued a circular in 1999 concerning the proper interpretation
of the Act.  This circular indicated that it was the Ministry’s
belief that “the question of pre-conceptual sex planning is not
covered under [the 1994] Act,” and thus that the use of
Ericsson’s method was not penalized by the Act.  Sensing
governmental complacency, a prominent public health activist,
as well as two non-governmental organizations working on
public health issues, brought suit in 2000 in the Supreme Court
of India18 asking for the Court to order the government to
enforce the 1994 Act in its entirety, as well as to interpret the
Act to penalize the use of Ericsson’s method, as well as PGD.

This petition raises a number of still relatively new and
difficult issues for feminist legal theorists—issues which
require much more attention, clarification, and discussion than
they have received up to this point.  Most important, perhaps,
is determining which constitutional provisions (in India and
elsewhere) one can and should use to counter the use of
reproductive technologies for the selection of male children.
And the resolution of this question depends crucially on the
antecedent question of what specific individual or social harms
opponents of the use of reproductive technologies for sex-
selection diagnose.

In India, the feminist attorneys who brought the petition
at issue had the choice of arguing their petition using the
Constitution of India’s Article 14 “equal protection of the law”
guarantees, its Article 15 “anti-discrimination” guarantees, and/
or the Constitution’s Article 21 guarantee that  “[n]o person
shall be deprived of his life…except according to procedure
established by law.”  These being the options, the attorneys
chose to argue on Article 14 and 15 grounds, the fear being
that if they won the case on Article 21 grounds, that this might
eventually imperil women’s access to abortion in India by
creating a recognized “right to life” in the unborn (female)
foetus.19  It is important to note, however, that even with this
fear, the attorneys arguing the case buttressed their Article 14/
15 arguments with an argument that the use of reproductive
technologies for the selection of male children constitutes
violence against women.  Thus, allegedly, the state’s
inattention to this use of these technologies amounts to state-
sanctioned violence against women.

The argument that the use of reproductive technologies
for sex-selection constitutes violence against women draws
inspiration from a number of international discussions and
declarations, including the highly-publicized Fourth World
Conference on Women’s “Beijing Declaration.”20  That being
the case, this argument, if successful, would seem again to
raise the troubling possibility that Indian courts might begin to
treat the unborn foetus as a separate human being, requiring
protection from other forms of “violence,” such as abortion,
as well.  While, in arguing this case, there was an attempt to
avoid this complication by arguing that no woman ever “truly”
consents to sex-selective reproductive procedures, and that it
is this lack of consent which constitutes violence against
women, the Beijing Declaration does not unequivocally
support this use of its provisions.  Indeed, the Beijing
Declaration declares that “prenatal sex selection” results in
violence against both “women” and “the girl child.”21

One potential way out of this quandary would be to argue
that the violence against women perpetrated by the use of

reproductive technologies for sex-selection is not violence
against any specific “individual,” whether a woman or a female
unborn foetus, but violence against the entire extant female
population instead.  Indeed, an argument like this is described
by Nivedita Menon when discussing the various positions of
Indian feminists concerning the legality of abortion.  Such an
argument claims that “[t]he very constraints of a patriarchal
society (including the low priority given to research on safe
contraceptive methods) which make abortions necessary in
most cases, would be much greater if fewer and fewer women
were born.”22

While Menon’s description of this argument is not explicit
about how “fewer women” translates to “more patriarchy,”
the argument might be understood to be one about the nature
of the democratic process.  Thus, fewer women means fewer
constituents concerned about women’s issues, which then
means less pressure on democratic representatives to agree
to allocations for, among other things, “research on safe
contraceptive methods.”

Putting aside the question of whether such a chain of
causality is within the powers of a court to redress, this version
of the argument would seem to rely on a number of unstated
premises which remain to be highlighted and questioned.  In
particular, one might question if it is the male sex per se or,
instead, patriarchal attitudes which create the real problems
for women’s social and political equality.  In other words, one
might question whether arguments like this rely on less-than-
revolutionary and essentialist notions of what it could mean
for a man to be a “man” or, in the alternative, unrealistic
expectations about what women actually will, or can, do to
eradicate patriarchy in social and political environments
already substantially pervaded by sexist ideologies and
economic deprivation.23

Essentialism and patriarchy might be linked in other ways
too, however.  Indeed, one might alternatively interpret the
above argument to be an argument that permitting parents to
select for male children permits parents to socially play out
their essentialist notions of what they expect a girl child can
and cannot be.  Thus, the use of reproductive technologies by
some persons to select for male children can only serve to
encourage existing social understandings of what it means to
be a “woman” or a “man,” providing “cover” and
encouragement for others to use the same technologies for
the same reasons.  In this way, then, the use of such
technologies and procedures contributes to the perpetuation
of patriarchal norms, which encourage violence against
women, and thus should be banned.  It is worth noting here
that American sexuality theorist Edward Stein outlines a similar
argument in his work, though in relation to the (hypothetical)
use of reproductive technologies to select for heterosexual
children.24

As should be clear from the wide-ranging discussion in
this section, recent legislative and litigation efforts in India
concerning the use of reproductive technologies for the
selection of male children have raised a number of dilemmas
and issues of global importance about the meaning and
operation of categories of sex, gender, and patriarchy.  It should
also be clear, however, that a great deal of work remains to be
done by feminist academics and activists in making explicit
and understanding these dilemmas and issues, both in relation
to reproduction and elsewhere.

Feminist methodologies of legal and social reform
Interestingly, while the petition brought in the Supreme Court
of India concerning regulations on the use of reproductive
technologies for sex-selection is an ingenious piece of legal
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activism in several respects, it simultaneously raises a number
of important questions about the limits of feminist legal
activism.  For example, the issue raised in this petition about
the applicability of the 1994 Act to the use of Ericsson’s method
invites us to think of a future where advances in genetic
engineering permit men to change their genetic makeup such
that they never produce any X-chromosome sperm in the first
place.  This in turn encourages us to ponder whether the law
could or should restrict such men from reproducing and
spreading their sex-selective genes and whether such
restrictions would violate established norms in regards to one’s
rights to bodily integrity, privacy, or personal autonomy.  While
such a hypothetical scenario and questions should not unduly
distract us from today’s realities, they do raise the more general
methodological question of how far feminists should be willing
to invoke the coercive power of law to change social norms
or, alternatively, use other non-legal-centered approaches.

While most feminist legal activists around the globe have
been extremely busy responding to the exigencies of their
immediate environments, a few such activists have been able
to take a step back from their daily work in order to rigorously
identify and write about areas of debate and tension within
feminism with regard to the methodologies of legal and social
reform being used by feminist movements globally.  As a result
of this work, three primary and closely related contemporary
debates might be identified:

(1) Debates concerning whether one should look to
change community practices detrimental to women by
first relying on communities themselves to develop
consensus about the need for and nature of reform, or
whether one should adopt a more top-down approach
relying primarily on the coercive power of the state,
(2) Debates over whether the demand for legal and social
reforms should be articulated using the language of
liberalism and/or secularism, or (where relevant) the
language and symbolism of religion, and
(3) Where state institutions are used to enact reform,
debates over whether one should primarily rely on the
judiciary to force gender-just legal and social reforms, or
the more-representative legislature, or (where relevant)
the less-representative—but more powerful and often far
more efficient—military.
In regard to the first debate, the concern here is often

whether “internal” community reform efforts can ever
succeed, given the undemocratic and/or dispersed nature of
many communities.  If such efforts can succeed, an additional
concern is raised whether undemocratic means justify gender-
just ends.  The concern about democracy here is largely the
result of the reality that, where one even exists, the governing
body of a community, whether religious or not, is often less
than representative of the entire community, and especially
so in relation to the women of the community.

The second debate has been carried on among feminists
in a number of nations.  For example, in Pakistan, while some
women’s groups and feminist activists have tried to undermine
the provisions of Pakistan’s somewhat-Islamized criminal law
which are unfriendly to women by articulating a more liberal
version of Islam, other groups and activists have found such a
strategy very problematic, given the reality of sectarian disputes
between some of Pakistan’s Shia and Sunni (Muslim) citizens,
as well as the 5% of the population which is not Muslim and
already socially and politically marginalized.  Similar concerns
have been expressed in Malaysia, where there is also a Muslim-
majority population but also much non-Muslim religious
diversity.  That being the case, a number of feminists have

found that some contexts, such as Iran, require the use of
religious arguments to get any progress at all on women’s
rights.  In this respect, it is worth noting that Iran’s social and
political context, while not ultimately desirable, has produced
some of the most innovative and radically feminist
interpretations of Islamic law anywhere in the world.25

The third debate has acquired new relevance with the
development of new norms of justiciability in many developing
countries’ judiciaries.  For example, in India, the last twenty
years has witnessed a steady escalation in “public interest
litigation” (PIL), where all sorts of issues of governance, social
policy, and individual rights have been taken up by the courts
in cases which more traditional common-law norms of
justiciability would have prohibited the courts from hearing
and resolving.26  While women have experienced victories in
the Indian courts as a result of PIL, a large amount of needed
attention and energy has been diverted from legislative action
and reform of the legislative branches.  And, arguably, immense
changes in the legal status of women—such as would come
with a gender-just, non-religiously bigoted uniform civil code—
will not occur in India unless broad-based consensus is
achieved in the (somewhat more) representative legislative
branch of government.

In Pakistan, on the other hand, a longstanding dilemma
among feminists is how far to cooperate with Pakistan’s
military regimes, a number of which have been led by men
with (relatively) generally progressive beliefs about Islam and
women’s rights.  With legislatures being defunct for large
periods of Pakistan’s history, feminists have often had the
choice of working institutionally with the courts—weak,
unrepresentative, and increasingly populated by conservative
Islamisists—or the military—strong, very unrepresentative, but
still heavily influenced by persons (relatively) favorably
disposed towards women’s legal and social equality.

Conclusion
As my outline of the debates within international feminism
concerning proper methodologies of legal and social reform
helps illustrate, the obstacles to full equality for women around
the globe are substantial, and the paths to their full equality
relatively unclear.  That being said, the increasing opportunities
for women to communicate and network across national
boundaries continues to result in improvements in the quality
of work being done globally on women’s rights issues.  A
number of much-needed internationally-oriented institutions
and organizations are now doing excellent work in
controversial areas of law and difficult areas of the world.
Unfortunately, an important viewpoint that has often been
missing in these organizations and their discussions is that of
the American academic. While this situation is thankfully
changing, the continuation of this change will require
concerted effort by both individual academics and academic
institutions to both initiate and maintain dialogues with their
counterparts abroad.  Hopefully, the discussion in this article
will have helped both spark and sustain such dialogues.

* Jeff Redding is currently a Visiting Researcher at Harvard Law
School’s Islamic Legal Studies Program. Previously he has spent
extensive time working in both Pakistan and India, most recently as a
Research Attorney at the Lawyers Collective in New Delhi, and also
as a Visiting Research Associate at the Sustainable Development Policy
Institute in Islamabad.
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2.  The exceptions are of Afghanistan (which is in the process of
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monarch, and not a constitution).  Constitutional guarantees of sex
equality are to be found in Article 28 of Bangladesh’s constitution,
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subvert its provisions.” Id. at 97.  Since the enactment of this Act,
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Theory and Ethics of Sexual Orientation  (New York: Oxford University
Press, 1999), pp. 45-9 (discussing “dispositional” definitions of sexual
orientation).  I personally take no position here on the antecedents of
human sexuality, but merely seek to question “common-sense”
complacencies concerning sexuality.
10.  See generally Bina Fernandez (ed.) Humjinsi (Mumbai: India
Centre for Human Rights and Law, 1999).
11.  The sub-Saharan Africa ratio is used as a baseline, as it would
probably be unfair to compare the nations in the developing world—
where female-male ratios are predominately lower than in sub-Sahara
Africa—with European and North American nations, where the
female-male ratio is highest, at approximately 105/100.  See Jean Dreze
and Amartya Sen, Hunger and Public Action (New York: Oxford
University Press, 1989), pp. 50-54, for these statistics and discussion.
12.  Id. at 52.
13.  Id. at 52.
14.  Dreze and Sen have found that women have a higher mortality
rate than men in India up until their late thirties. Id. at 52.
15.  See Sharon K. Hom, “Female Infanticide in China: The Human
Rights Specter and Thoughts Towards (An)Other Vision,” 23-249
(1992).
16.  See Sabu M. George, “Female Infanticide in Tamil Nadu, India:
From Recognition Back to Denial?” (annexure to Supreme Court of
India petition infra note 18).
17.  Emphasis added.
18.  Centre for Enquiry into Health and Allied Themes (CEHAT) v. Union
of India, Writ Petition (Civil) No. 301 of 2000 (on file with author).
19.  The Medical Termination of Pregnancy Act, 1971 immunizes
medical practitioners from criminal penalty if their abortion services
are carried out according to the terms and limitations of this Act.  For
discussion of two previous Indian judicial cases (not at the Supreme
Court level) which have recognized the unborn foetus as human life,
as well as a discussion of the history of the drafting of the Pre-natal
Diagnostic Techniques (Regulation and Prevention of Misuse) Act,
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Jason Scott Johnston and Joel Waldfogel.
“Does Repeat Play Elicit Cooperation?
Evidence from Federal Civil Litigation”
31 Journal of Legal Studies 39-60 (2002).

Many legal interactions exhibit the characteristics that are
studied in game theory: they are strategic interactions in which
each party wants to make the choice that will have the best
outcome for himself or herself, but where the outcome is
partially dependent on what the other party does and one does
not know exactly what the other party will do.  The most
notorious of these interactions is the prisoners’ dilemma, in
which the most rational choice for each party yields an
outcome that is sub-optimal—that is, in which both parties
would do better if they both did what was individually irrational.
It has been observed that this outcome occurs only in ‘one-
shot’ prisoners’ dilemmas, in which the parties interact only
once.  But, it is believed, if there are repeated interactions,
cooperation can emerge, and the parties can reach the optimal
outcome.  One of the mechanisms for cooperation is the
establishment of a reputation for cooperation.

Many lawsuits pose prisoners’ dilemmas.  Consider, for
example, extensive discovery or the use of expert witnesses.
Each of these can prolong the case and run up costs; if either
party alone employs these tactics, he or she gains a strategic
advantage, but if both parties do it, often (though not always)
there is no advantage, costs increase, and both parties do
worse than if neither had resorted to these devices.  The
hypothesis the authors examine in this article is that where
there are repeated interactions, a reputation for cooperation
leads to swifter settlements and fewer cases going to litigation.
Of course, litigants themselves are rarely involved in repeated
interactions, but lawyers and law firms are.  So the hypothesis
to be empirically tested is that repeat interactions between
firms and attorney pairs increases speed of case processing
and the tendency to settle.

The authors conclude, using regression analysis on data
from over 2,000 cases over a several month period in the
Eastern District of Pennsylvania, that “attorneys are more likely
to pursue cooperative litigation strategies when they frequently
litigate against each other (and therefore expect to litigate
against each other in the future with a high probability).”  And
“a history of attorney repeat interaction does have a significant
negative effect on both the trial rate and the duration of legal
disputes.”

Andrew Koppelman.  “Secular Purpose” 88
Virginia Law Review 87-166 (2002).

“Does the Constitution’s prohibition of an
“establishment of religion” bar the government from
enacting laws whose only justification is based on
the tenets of some religion?  For decades the Supreme
Court has thought so, holding that, to be
constitutional, a law must “have a secular legislative
purpose.”  But that may soon change.  A growing
faction of the Court…may be ready to scrap the
secular purpose requirement.”

The author argues that the secular purpose requirement
cannot be discarded without undermining the Establishment
Clause.  The primary argument (the author discusses other
arguments as well) against the requirement is the “callous
indifference” objection, which says that the secular purpose
requirement contradicts the Free Exercise Clause.  The
argument is that the latter clause singles out religion for special
protection, whereas the former clause requires neutrality
between religion and nonreligion, and that these are
incompatible.  For how can government extend special
treatment to religion while remaining neutral between religion
and nonreligion?  Koppelman’s answer involves clarifying the
meaning of ‘secular purpose.’  He argues that the point of the
Establishment Clause is to prevent government from declaring
religious truth.  This is compatible with favoring “religion-in-
general,” that is, with “the activity of pursuing ultimate
questions about the meaning of human existence, rather than
any particular answer . . . to those questions.”  Thus, a law
requiring the posting of the Ten Commandments in order to
instruct students in the religious duties of believers violates
the secular purpose requirement and thus the Establishment
Clause.  Government action is an endorsement of religion
when, but only when, it projects the truth of some religion or
other.

Koppelman rejects the approach of Justices Scalia,
Rehnquist, and Thomas, which reads the Establishment Clause
as prohibiting favoritism among sects but permitting the
favoring of religion over nonreligion.  This is held to be
unacceptable because, as the author understands Justice
Scalia’s version of this approach, differing theisms must be
treated evenhandedly, but it is all right to prefer theistic over
nontheistic religions, of which there are several.  The author
believes that there is a difference between favoring religion
as such, and endorsing such beliefs as that God exists (or
repudiating its opposite): religion-in-general is not the same
as theism.  Government, he believes, can favor religion-in-
general by singling out for special favor the activity of finding
answers to fundamental and ultimate questions, but not by
trying to adjudicate the issue.

The author argues that most of the cases (for example,
tax exemptions for churches, the Arkansas anti-evolution
statute) dealing with the Establishment Clause are compatible
with this understanding of it, and that those not compatible
with it are mistaken.
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Jane B. Baron.  “Review Essay: The
Expressive Transparency of Property” 102
Columbia Law Review 208-235 (2002).

Recently Joseph Singer has published two books on property:
The Edges of the Field: Lessons on the Obligations of
Ownership, and Entitlement: The Paradoxes of Property.  In
these and other writings, Singer has argued that the ways in
which we talk about legal categories should reveal the value
judgments implicit in them.  With respect to property, he
believes, the usual public rhetoric suggests a conception of
property that is at odds with the realities of property.  Public
rhetoric evinces an “ownership” conception of property that
focuses on control and autonomy and sees regulation as a
limitation on property.  But the truth is, according to Singer,
that the law of property (for example, in the law of nuisance)
makes many accommodations between owners and others—
in reality it regulates property—and these accommodations
are not limitations on property, but are internal to it.  For
property in fact defines a set of social relations; property is not
(or not only) the prerogatives of the individual, but is defined
in part by the obligations of owners.  Singer calls this the
‘entitlement’ view of property.

The way in which we talk about property, however, does
not reflect this reality; it hides the value choices, the social
relations, internal to property and in so doing misrepresents
the sort of society we live in, including the obligations of
property owners.  The entitlement view of property is
transparent and, Singer holds, superior because it makes
explicit the social issues, the choices, the tensions in society.

Professor Baron, in her review essay, questions the
expressivist approach.  One problem she raises is how are we
to determine what it is that law expresses—after all, there is
hardly agreement about how to interpret law.  A second issue
is why the ownership model dominates public understanding
if in fact property is a social regulatory system.  That is, why is
something false being expressed in the public conception of
property?  Baron believes there is circularity in the explanation:
we don’t see the reality because of the dominant conception,
but that conception is dominant because it hides the reality.
She finds it hard to see in this an explanation of how there can
be such massive error about the nature of property.

Finally, Baron asks, is there reason to think that altering
the way people talk about property will change social
practices?  Perhaps not, but she surmises that perhaps Singer’s
aim is to be what she calls a ‘meaning entrepreneur’—that is,
to promote an alteration in the public conception of property.

Gardner, John.  “Legal Positivism: 5-1/2
Myths”  43 American Journal of Jurisprudence 199-
227 (2001).

Gardner, who characterizes himself a “hard” legal positivist,
defends the tradition against five-and-a-half “myths” he
identifies.  He is concerned to address the “philosophically
disreputable tendency” to find legal positivists guilty by
association.  He also examines illegitimate implications of legal
positivism, which he understands as consisting of one and only
one distinctive proposition: “In any legal system, whether a
given norm is legally valid, and hence whether it forms part of
the law of that system, depends on its sources, not its merits.”
He suggests several reasons why “legal positivism” has been
subject to “systematic misrepresentation” by others.  First, he
blames legal practitioners who expect philosophy of law to
tell them how to do their business well.  As legal positivism is
disappointing in its lack of informativeness, it is “bound to
become egregiously distorted.”  Second, legal positivism, in
saying only that the validity of law depends on its sources,
seems incomplete both to other philosophers as well as
practitioners who cannot accept that this is all it has to say
about validity.

The half-myth is that legal positivism has a redeeming
quality in identifying a meritorious truth about legal norms,
but this attributes to the tradition a premature and unwarranted
characterization.  The first full-blown myth is that, from an
emphasis on the rule of law, legal positivists supposedly insist
on the evaluation of laws only according to their form (clarity,
certainty, generality, etc.) as opposed to their content.  But
positivists, Gardner insists, evaluate laws only by their source,
not on the merits of their form nor on the merits of their
content.  The second myth is the claim that legal positivists
believe judges should not consider the merits of cases when
deciding them.  The third myth, attributed to Ronald Dworkin,
alleges that legal positivists agree either that judges should
not decide cases on their merits or that judges are part-time
legislators—positions which Gardner argues are absurd and
intolerable.  The fourth myth is the claim that legal positivists
support only certain methods of interpretation, either
“textualism” (using only the resources of the legal text itself)
or “originalism” (using only the original intention of the law-
maker).  Gardner argues that other means of interpretation
are consistent with legal positivism.  Finally, Gardner examines
the “favorite” myth about legal positivism, viz., that it claims
there is no necessary connection between law and morality.
He acknowledges language in Hart that might have led to this
myth, but notes connections between law and morality that
are accepted by various legal positivists.
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Cheryl Hanna. “Sex is Not a Sport: Consent
and Violence in Criminal Law” 42 Boston
College Law Review 239-290 (2001).

Does the state’s interest in restraining violence extend to
consensual sadomasochism (S/M) or does an individual’s
sexual autonomy prevent the state from interfering with the
choice to engage in sexual violence?  That is the question of
this article.  Hanna explores this question by considering a
recent New York decision People v. Jovanovic where the court
permitted the defendant to use consent as a defense to a
charge of violent assault and battery within the context of a
sadomasochistic encounter.

The crucial issue in Jovanavic should have been,
according to Hanna, not whether the jury believed the victim
consented or whether the defendant reasonably and honestly
believed that she was consenting, but whether his violence
toward her was a crime.  The New York Court of Appeals held
that if the victim was consenting to this extreme violence then
he had not committed an offense.  Previous decisions in the
U.S. have held that one cannot consent to activity that can
cause serious bodily injury or death outside of voluntary
participation in a sport.  Hence the title and the question
whether sex should be treated as a sport where one could
consent to the violence contained within it. Hanna spends
some time considering the history of violence that is allowed
in sports and concludes that the contexts are highly regulated,
with limits on the violence permitted, and public.  Sports are,
therefore, very different from the S/M contexts.

Liberals have argued that the state has no right to interfere
with adult consensual sexual activity.  What apparently follows
is that individuals have the right to engage in consensual S/M.
Hanna argues that permitting consensual S/M that results in
serious bodily injury doesn’t promote sexual autonomy, the
underlying rule of the liberal doctrine, but rather gives further
license to people, she thinks “mostly men,” to brutalize their
sexual partners and then claim that they “consented” to it.
Permitting “consensual” sexual violence, she believes,
diminishes women’s sexual autonomy.

Hanna recognizes that her conclusion—that we ought to
criminalize sexual violence—means that the law would be
imposing a normative standard on men, that they be “non-
dominating,” what she calls “a civilized masculinity,” and that
the law may be seen as being repressive and paternalistic to
women who genuinely choose S/M relationships.  Her
strongest argument for her proposal that we criminalize
consensual S/M is: “The danger in allowing consent to negate
an assault and battery when the defendant claims S/M is that
rape and domestic violence prosecutions could be greatly
undermined.”

Philip P. Frickey and Steven S. Smith.
“Judicial Review, the Congressional Process,
and the Federalism Cases: An
Interdisciplinary Critique”  111 Yale Law Journal
1707-1756 (2002).

The problematic of this article is an aspect of the conundrum
regarding the role of judicial review in a democracy.  Congress
passes laws, such as the Americans With Disabilities Act, the
Religious Freedom Restoration Act, the Violence Against
Women Act, that apply to states as well as citizens.  They are
challenged as usurping the prerogatives of the states.  It is
argued, in favor of these laws, that findings of the legislature
warrant the exercise of federal power.  The Supreme Court
disagrees, maintaining that the facts do not warrant the
exercise of national power.  Thus the issue about judicial
review: what is the proper role of court and legislature?  Recent
Supreme Court decisions have limited federal power over
states either by narrowly interpreting or by invalidating federal
laws.  The reach of the Commerce Clause has been limited,
states’ sovereign immunity under the Eleventh Amendment
has been stiffened, and the power of Congress under section
5 of the Fourteenth Amendment has been curtailed.

There can be legitimate grounds for the exercise of
national power in areas that otherwise would belong to the
states.  In section 5 cases, for example, Congress might
conclude that the states have discriminated against, or failed
to protect, some class of citizens and seek to provide a remedy.
In principle, Congress gathers information about such
discrimination and crafts legislation to deal with it.  In recent
cases, however, the Supreme Court has expressed doubt about
whether Congress has made the appropriate findings and
acted on the basis of them.  The authors raise questions about
the basis on which the Supreme Court has reached these
conclusions, arguing that the Court appears to take a very
narrow view of what can count as the Congressional record.
In Board of Trustees of the University of Alabama v. Garrett,
for example, the Court refused to count as part of the
Congressional findings of fact the report of a task force (that
had been appointed by the chair of a House subcommittee)
that “held hearings in each state, attended by more than 30,000
people, and collected numerous examples of apparent
disparate treatment of persons with disabilities…”  The report
of the task force was not mentioned in the statute.  Apparently,
the authors suggest, “In the federalism cases, the Court expects
Congress to reveal information about its policy goals, about
the objective facts that are brought to the attention of its
members, and about its constitutional and causal reasoning,
and to do so in the statute or in its formal legislative record.”
This is unrealistic, the authors believe.  It is asking Congress
to act as if it were a court, and in so doing it fails to recognize
what sort of institution a legislature is, particularly when “the
legislature” is in reality two bodies that must compromise and
when another party, the president, has a role in the legislative
process.  It is “requiring that a bargaining process have the
major features of a hypothetical rational policymaking
process.”
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